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Piha DELPHIA 


At a Stated Term of the Circuit 
Court of the United States for the 
Fastern District of New York, held 
in the Court room thereof in the 
Post Office Buiiding, in the Borough 

Brooklyn, City or Naw York, this 
6 ths aay of February, 1909.- 


PRESENT: 
HON. THOMAS I. CHATFIELD, 


Pol 


, United States Judge. 
Ns Qolirs te LHavat- 


Victor Talking Machine Company, a corporation 


prganized and existing under the laws of the State of New 


Jersey, 
Complainant, 
Vi. 
Winant V. P. Bradley, a citizen, resident and ins 


habitant, sale the® astern District of New York, t id 
Defendant. i 


ORDER TO SHOW CAUSE WHY PRELIMINARY INJUNC- | 
TION SHOULD NOT ISSUE. 


- — oe on ae ~*~ 
And now, te wit, this KS Nr aay of February 1909,. 
the complainant having filed its Biil of Complaint, ana upon 





Sate, the rigs? of ose uy ana the affidavits of O-D tor 
“de gorya,; wie boo FE) 
9:9 FAS PR Glan ae atte Me ak 
4 oyorwounsh . € 4 Ero ani M.S. 
submitted in support of said bill, together with the exhibits, (2) 


annexed to and accompanying said Bill of Complaint and affida- 











vit, and upon the motion of complainant's counsel it is this 


day, = 





ORDERED, that a ne ee injunction, in conformity 
K atu. WyA- 


with the prayer of said bill of complaint, issue aut of and 
1 We 

under the seal of this Court, cn Saturday the 20th day of 

February A. D. 1909, 





before me, on Saturday the 20th day of February A. D. 1909, 
at 10.50 o'clock in the forenoon, or as soon thereafter as 
counsel can be heard, in the Court room of the United States 
Civcuit Court for the Eastern District of New York, in the 
Post Office Building, in the Borough of Brooklyn, in the City 


Ap , 
and State of New York, why said preliminary injunction should 
fr 
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not be issued against the defendant in the above entitled cause, 
as prayed in said Biii of Complaint, and it is further | 

ORDIFAD that copies of the Fill of Complaint anu the 
affidavits filed in support of this Order to show cause, be 
served upon the defendant, cr his Counsel, Waido G. Morse, 


Esq., of mos re — in the ee of Manhattan, City ta 


mp icon a bie boat on 


j ‘3 
io rl 
ile United States Ti ae ot a 
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To Winant Ve P. Bradiey, Hsq., 
Nee $518 Avenve I, 
Borough of Frooklyn, 

City and Stete of New York, or his Counsel, 

Waldo G. ilorse, Esq., 
10 Wall St., Borough of Manhattan, 

City and State of New York, 

You are hereby notified that the exhibits referred 
to in the Bill of Complaint, filed herein, and in the affidavits 
filed in support therecof, have been fiied and may be inspected 


in the office of the Slerk of the United States Ciryouit Court 


Raymond R. 
Research Lib 








for the Fastern District of New York, in the Post Office 


Buliiding, in the Borough of Brooklyn, City and State of 


New York. 


Counsel for Complainant. 
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exclusive Licensee, under and by virtue of certain eqrecttonts jh) 
and licenses, of certain existing Letters Patent of the United an 
St ates heretofore granted to Emile Berliner, of Washington, | 
cb, Ces: for Iniprovements relating to. talking machines and | tit 

ate 4 ‘canis fhabvanes records, ° end is also the owner of ‘certain | aches 
Letters Patent of the United States grmted to Eldridge Re Me | 


Johnson, now of the | Tawnship: of Merion , otate of Pennsylvantay|. 


relating to Improvements in Talking Machines, Talking Machin.” 


Records, end Accessories, . and is also the ovmer of pirteti (oe me 


a oe 
a eb - . Pa | 


trade-marks, cood=will, and Hasiiess ,» relating to the menuf dbture 
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and sale of talking maclines,. talicing machine records, ahd. 


Fey | accessories. 


2. That the said patented talking méichines, records: ve 









eine 
and accessories, belonging to your orator, have come into and). whe 
| Suaeiret 4 
are in large and extensive commercial use, end have achiévea 0 © 
: en Deeg ht orator a wide and favorable reputation for B number of.) 
qe . years past ‘since the aavepoe tne’ said, inventions of the: ‘sameiieh ii 
and since about the year 1895, and that your orator, ana its ve 
predecessors in title, being and having been, the cith tidings aie 
a owners and licensees of and under the said patented inventions 
Wig . for many Fears past, have extensively manufactured and sold ie 
Bai ae : the said talking machines, records, and BUCERRS ANE and have of 
Fee acquired therefor’ a wide and exclusive trade in the said. ‘goods, hee 
Be | (except for the infr ingemdnt herein referred to ond a few other | 
| Bae is infringements, to enjoin which suits were filed) and the baa We 
Bi sie ge _ goods. have for about twelve years last past been well and favor~''\. | 
Bg tio et ably known to the trade and public: igenerally inrodenout the ie 
: | United States as the goods of your orator, vena ide predecess= 
i ors, from whom it acquired title. | | a 
4 Aap io tay . 
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3, Your orator further shows that its said records made — 


for, end used commercially, in connection with its said talking.” 


machines, and extensively placed upon the market during the ea. 





Ee | period above mentioned, have been, and are, flat aise shaped eae 
records eonecrueted of a hard, durable and practicable indes-" alee 38 
craves we Naeery al. having the eee quality, upon which the bakit 


sound record to be reproduced is impressed, That since the date 


when the said records went largely into commercial use,about | ot 

3 | "dba 

, of ' is ead" ar E 

the year 1895 or 1896, end up to and until the present tata ee 
your orator and its predecessors in title, have manufactured, Vee 
. uae 


advertised and sold the said flat disc records as above set pera tides 


forth, 8 portion of said records being about seven inches dn’ 4 fe 
diameter, a portion being about ten inches in diameter, and. a 
some of said records being about twelve inches in diameter, a 
and usually about one-sixteenth of an inch thick, the ‘record tears 
material being of a dark color, usually black, pen “which ‘the ha 


_ record. groove is ap EeeHe? or stamped from a point. near the Ri: 


ut “in eee. 





.) periphery to. a point about ‘one and a half, inches’ or ‘ie Gaobe ees. 
from the center of the record tablet in closely disposed spinal Hd 
lines leaving a smooth, centrally disposed disc, upon which | Aga 


lettering end marking is. applied for. designating the title: era 


i, OF the record, together with the name of ‘the. mamifecturer ee 


\ Pa ‘| 

PE see tthe ae 

patentee, and exhibition of the trade-mark or trade symbol. aes AF >, 
Vs dba a Ltda 


by which the record was designated. | aE | rs ee 


Be ee bus 

4. Your orator and its piddeceauene lene pagans BANOS 

| A ate M's <n 

adonted § and. employed various trade-marks and trade-nanés by. ec 
Which to designate its different kinds or records, and which’ nee 

halve ‘become »el1 known and’ acquiesced in by the public and |. Na 
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a : 4 5 
trade generally, among which is the piace’: of a tog. Listening . 


to a talking machine, and entitled "His Master"s Voice." Another 
of which is the word "Victor", another of which is the: word 


ih i} | Bi 
: = A ee: 1 
‘Liber et ee int 


“Wictrola®, and another the word "Monarch", and various | other: 


toe 
_ trade-matks and tradenames which are some-times used ‘singly, pS 
or in connection with each other as the case may be. | eee 


Your orator further shows that Blaridge Ry Johnson 
of the City of Philadelphia, State of Pennsylvania, ‘commencing | 


‘ at aes B ce 
about the year 1896, manufactured for: the Berliner ormrtone Ct 
Company, one, of your orator' 8 predecessors in title, and the: ‘be 


then exclusive. ‘licensee under the Berliner patents during all | 
ie the period of time it was manufacturing and selling ‘the said” ou 
: ‘goods, all the talking machines sold by the said Berliner | { 


SMa Ane 


Gramophone Company, under the Jala BT inert patents,) ‘and’ that 





es 


“igs the said Johnson invented, during that period ‘of, time and ote 


a * can a 


Cent! Vena after, many valuable improvements relating to: the said: talking, 


| fh eee machines and records. and received therefor numerous. Let + tebe ae 
peeks: Maa eeBaie ss 2 | oe pia Dak § 


‘Parents of the said United yeaa and of foreign countries; 


) at and that the said Johnson very materially deves ones and. ams 
Bar sae DES: 
begets bey proved the said machines and records which were placed upon Rept 
LURE eee Ty veeapeeae': Y 
‘ {uw th hs , ihe 
| Been oe the market commercially, ‘aula made great. improvements a 
et Par? vf records by which the sounds reproduced. by them were’ ‘rendered . Ry seat 
ny ft oy ra ai BS bf” 
ey PON icc oP much. clearer, louder, and more natural than any heretofore. page 
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Younsel for Complainan, . *j Maes 9 eles 
604 Stephen Girard Bldge, — es ! a, 
Philadelphia, Penna. ’ : ous. ae 







February 16, 1909. 
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W2NANT V.P. BRADLEY ' oe 


IMPORT COMMISSIONER TO THE WACTOR EXPORT |=.) 
3518 AVENUE, I. BROOKLYN BoroucH, N.Y.U.S. A. 
_ 


a To the Talking Machine Trade, Ea eon Ee 
of the United States; | Ths hie ’ aR? NENG 


j a ™ Plbrye 
R Th Lon Ry Tie 

; Gentlemen ; ot ‘ 
- Bae + 


In re Continental Grand Opera Records (Disks onl Aap cane SON Re: 
I beg to enclose you advance list of high class Grand a Oat ie i 
Records, by prominent artists of world - wide fame at prices averag- 
ing not more than half those now charged for the original records. ae 
The records themselves are pressed up on the very highest class of. Sar, Le 
material finished equal to the original. The character of the re~ jy (03 
cord itself is identical with the original record and experts, who. % @ 
have listened to my samples, are unable to determine between the Seas e) ee 
original and the copy. anne cs | 


mn This company is Sources in dite right to so 0 reproduce by Te rae 
decision of the United States Court in this circuit and is’ “prepare. yoke 
ed with ample facilities to fill orders in any quantity. aged 


Ace eee 
a” tt 


An additional number ef one hundred to one hundred and fifty 
of the most popular records now in existence will be ready.by the rae 
time I shall have received a reply to this letter. If you are EN oe 
ested please let me hear from you at your earliest convience, ony, Oe ae 
shall be pleased to quote you prices, discounts and lon 


Yours very truly. 


4 WINANT V. P. BRADLEY, SALES AGENT, i, 
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Raymond R. Wile 
Research Library 
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Quest ea quelia™ 
L’ Africana Meyerbeer Avia di Vasco 
“© Paradiso’ 
Aida Verdi Romanza di Radames 
Lucia di Lammermoor Donizetti 
Lucia d’ Lammermoor, Stracciari 
Dinorah, Fra Diavolo —s ft ‘aria Barrientos 
Tannhauser Sammarco | 
Ave Maria Resina Pacini 
Carmen praise Porst-Pettinelia.. 
Lohengrin Francisca, Vignas ..- | 
La Danza Reais Vagini-Collettt 
* Stabat Mater Oreste Luppi \ 
La Tosea, La Boheme rewaada has Hlano “ 
Melodie Souvenir Madd awe, Violizist.;, | 
Gluck Drdla’ ~ 
Carmen, Toreador Song Aston Van Rooy : 
Susg in French, Orchestra Accompaniment Rizet “ 
Les Rameaux, the Palms ; 
Bolero from Les Vespres lilfian Bfouvelt © é 
Sicilienneg Sung in French, Orchertra accmpt. | ins 
am | | 
| 
| 
ge ey eee SS ee Se ee eS 


| Maria Barrientos, Soprano 
Dinorah Meyerbeer Part II; Aria di 
— Dinorah ‘‘Ombra leggera’’ 


ya Diavolo--Auber Cavatina di Zerlina 


itario Sammarco, Barifone 
, Ahauser-Waener Romanza di Volframo 
oid Si 3 tu bel! * astro: _Cantater’’ 
essancre Benct, Tenor 
Rigoletto Verdi Rallata del Dues 
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-.« Ten Inch. Records, 


Manon I] S0Rn0 (The Dream) Caruso 
“ = ~ Massenet 
Wiegenlied | Cradle Song) Schumann-Heink 
f 0 oie Brahms *. 
Walkur @- (Brunnhilde’s Pails Cry) Gadski 
“German Wagrier 
Martha- Qui sola vergin rosa Abbott 


{Last Rose of | 'ddmrbet) inltalian —Flotow 
A Dream- — Bartlett. Evan Williams 


Trovatore--Stride la vampa Louise Homer 
(Fierce flames are soarig) Italian Verdi 


Martie Michailowa, Soprano 


Travita-Addio del passato ~ 
(Farewell to the Bright wisigns) Verdi 


Freischutz--Air Weber 7: 
Lucia-Mad Scene. Donizetti 
Sereriade-' Gounod: 
Ave Mayia- Gouried |: 
Cradle Song- Napravnik 
ce 95" i 
_ teat Pol: Plancon, Bass 
Noel- (Holy Nigbt) ~ ‘Adam 
Marta-Cazone Ge) porter in Italian. Flotew 
Antohio Scotti, Baritone 
Paghiaecci-Prologo (Prologue) Leoneavallo 
Giuseppe Campanari, Baritone 
Trovatore-I[] balen (Her sweet glances) Verdi 


i f 2 
i a of be tetye ioe) phe ge gt 


lt. "\ Niejsen’ & Constantino 
Traviata -Addio del Passato * 


(Farewell to the bright visions) Verdi 


& 7 
. ee 
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“4 
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Emilio’ De Gogorza, Baritone .. ; 
Linda Mia- ( Spanish Folk Song) Rossini 


Retinia ‘Pinkert, Seprano Ae 
I] Barbiere di Sivieta tRossini) Part ti; Cav- © «| 
atina di Rosina \ Cabaletta ) athe sone docile” 


Soprano and Baritone Duets i 
Eugenia Burzio and Antonio 
a ‘Magini-Coletti Pee eS 
Il Trovatore-(Verdi) Atto IV; Part 1, 
‘+. Duetto Blonora-Conte (“oual Vice 
I] Trovatore oe Atto IV, Pért'dI, “ 
Duetto E enora-Conte (“Conte ne cessi") 
Marcel Journet, Bass | 
Patiet ke veau dor (The Calf of Gold) Gouncd 


ff re 


‘Giovanni Zenatello, Teitior 
fe Travita (Verdi) Aria di ‘Alfredo | 

(‘‘De miet bollenti spiriti"') 
Otello (Verdi) siete d’Otello.. 


(Niun mi tema) 


Pagliacci TetnGtTal ge ‘Cantabile di Canio 


‘Un tal gioco, credetelo"’ ) 
fe bate a | cr, : Eat 
Vis) Adamo: Didur,. Basso:! | au . if 
Faust (Gounod) Strofe di Mefistofele Py 


Dio dell’ or 
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CIRCULY COURT OF THE UNITED STATES 
Hastern District of New York, 


In Equity No, 


ae Oe 


Victor Talking Machine Company, a corporation 


organized and existing under the laws of the State of New 


Jersey, - 
Conplainant , 


VB. 
Winant V. P. Bradley, 2 citizen, residant and 
inhabitant of the astern District of New York, 


Deiendant, 


AFFIDAVIT OF P, D, FORNANDES ON SEHALY OF | Sak 
COLIPLAINANT SUR LOTION FOR PRELIMINARY INJUNCTION, ©. 

i 
State of New York, | | pe 
County of New York, SS.% ith 
Biya 
P. D. FERVANUDES, being auly sworn according to Poy 
lay deposes and says as rollows? | ) 
L am of lawful age and an a resident of the Bas 
City and State of New York, On or about January 9, 1909, Rae 
I received a call from lr. Winant V. P. Bradley, of the hey 
Borough of Srooklyn, City of hew York, Wr. Bradley baie 


represented to me that he was soliciting orders for certain | 


dise talking-machine records known as the Continental _ ie 
Grand Opera Records at the price of sixty cents (60%) | uae 
each, He left with me a typewritten circular and also a Tay 
printed catalosue, From this said catalogue I selected’ 





Raymq@nd 
| Reseach 





- 
ie 








¢) 


four records and. wave an order to said Bradley to supply 
mé with said records one of which was sntitled "Pagliacci" 
purporting to be sung by Antonio Scotti, Baritone, and 

in. accordance with my order to said Bradley this talking- 
machine record was délivered to me on January 29, 1909, 
with the other records which I so ordered, and on the 


back of this record I have scratched my initials, na@ely, 


mP.¥, 1/29/09", and this said record accoupanies this 


affidavit and is marked "Complainant's Exhibit, Defendant's | 


Counterfeit Record", After receiving these four records, 


including this "Couaplainant's Exhibit, Defendant's Counter= | 


Feit Record", I delivered the entire four to Mr, Massie, 
of counsel for The Coluwnbia Phonograph Company (General), 
and I identify this record by the fact that my initials 
and the date, as I have stated ahove, are scratched on 

tne back thereof, ‘The said Bradley also delivered to me 

& number of circulars and catalosues, and accompanying 
this affidavit is one of said typewritten circulars which 
is marked “Conplainant's Exhibit, Defendant's Circular®, 
and also one of said catalogues accompanies this affidavit 
and 1s imarked "Complainant's Exhibit, Defendant's 
Catalocue", I have paid thesaid Bradley Two Dollars and 
forty cents ($2.40) for the said four records hereinbefore 
mentioned by mailing to said Bradley a Post Office iMoney 
Order therefor addressed to him at No, 3518 Avenue I, 
Brooklyn, New York, 


af S Se 2 


Subscribed and sworn to before me, 


™ 


this // ul day of February, 1909, 


Nigh £ Sever 


Notary Public, 
New York County. 
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IN THE CIRCUIT COURT OF THE UNITED STATES lhe Cae 
For the Eastern District of New York, 





VICTOR TAIKING MACHINE CO, aa 
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VB. In Equity. TR's! 
ey ass 
WINAU?T V. P. BRADLEY, ee 
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NCOMPLAINANT'S EXHIBIT ,DEFENDANT'S CATALOGUE", 9 || 
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Notary Public, 
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{WN THE CIRCUL? COURT OF Se Oaltien BTA NG 
Yor the Maptern Diutrict of New York, 





VICTOR TALKING MACHINE CO, 


VS. In Equity. | 
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iT NCOMPLAINANT'S EXHIBIT,DEFENDANT'S CATALOGUE". dino 
ig ; He 
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c pain 
AD Ayee: 
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Eat A 
7 ae ALICE NIELSEN, Soprano ie ee a 
ee | Tvaviata—Addio del passato (Farewell te Babli Logs 
750 Traviata—Addio del passate (Farewell to Za nites Bright Vie (Farewe Verdi (Pv: 
the Bright Visions) Verdi | *; hie 
. with flute obbligalo— Po Py 
ay with orchesta (: ee 
| i MARCEL; JOURNET, ‘Bais ~ 953 Pearl of Brazil Thou Brilliant Bird David ke 
ee = with violin obbligato— nes see 
775 Faust—Le veau d'or (The Calf of Gold) Gounod No 
954. Ave Mari Grouned pet 
a POL PLANCON, Bass ihe we ES 
Pinal . with ‘cello obligato Tate 
f00 Marta—Canzone del porter (Italian) Flotew ' 
955 Cradle Son N ik lite ne 
E01 Noel (Holy Night) Adin 2, ‘Sees ee si S$ 
i” H. EVAN WILLIAMS, fe ON gah 
EMILIO DE GOGORZA, Baritone _ $ ide 
; 975 A Drea Bartlett ad 
- 625 For All Eternity (English) aay pis 
Ss, MAUD POWELL, PM tolinist 
; 826 Barbiere—Largo al factotum (Room for the _ 
: Factotum) Italian Rossini 1000 Melodie Gluck 
ANTONIO SCOTTI, Baritone 1001 Souvenir Drdla 
650 Pagliacc:—-Prologe (Prologue) Leancavallo DISC RECORDS, 1034 INCHES 
rhe ‘ = GIUSEPPE CAMPANARI, Baritone GIUSEPPE ANSELMI, Tenor , 
: 250 Cavalleria Rusticana (Mascagni) Siciliana di 
ie 875 Trovatore—Il balen (Her Sweet Glances) Vere Turiddu (QO Lola ch’hai di latts) 
i JOHANNA GADSKI, Soprano 251 Don Giovanni (Mozart) Aria di Ottavio (II mio ve 
AT tersoro. intanio) Gr 
. i hilde’s Battle Cry (G | | hae 
OO) SWialkaiie-— Basnalalie Bawa Cry: k a 252 Fedora (Giordano <Arioso di Loris (Amor t Y oh 
wilh orchestra viela) has, 
BESSIE. ABOTT, Soprane 253 1 pects (Leoncavallo) Arioso di canio (Vesti la bal 
408 
925 Martha—Qui sola vergin rosa (Last Rose of 254 Rigoletto (Verdi) Aria del Duca Parte I], (Parmi weet 
Summer) In Italian Flotow veder le lacrime) Pigks 
TA . ferasy 
MARIE. MICHAILOWA, Soprano sau nc isa a crm ae) 
300 Dinorah (Meyerbeer)—-Aria di Dimorah, Part | ) 
950 Freischutz—Air Weber 7 (Ombra_ leggera) 
- 
tA . Notary Public, Reson 
Kel New York County e Research | 








IN THE CIRCUIT COURT OF THE UNITED STATS 
For the Hastern District of New York, 


VICTOR TALKING MACHINE co, 


VB. 


WINAUT V. P. BRADLEY, 


"COMPLAINANT'S BXHISIT, DEFENDANT'S CATALOGUE" 


Number 
30! Fra Diavolo (Auber)—Cavatina di Zerlina (Or 


gon sola, alfin respiro) 


302 La Sonnambula (Bellini)—Cavatina di Amnia 
Parte I, Aria (Come per me sereno) 


AMEDEO BASSI, Tener 
325 Fedora (Giordano)—Arioso di Loris (Amor ti 


vieta) 
ALESSANDRO BONCI, Tenor 


350 Aida (Verdi)—Romanza di Radames (Celeste 
Aida) 


35! Don Pasquale (Donizetti) Aria di Ernesto (Cer- 


chero lontana terra) 


352 | Pescatori di Perle (Bizet)—-Romanza di Nadir 
(Mi par d'udir ancora) 


353 1 Puritam (Bellini) —Cantabile d+ Arturo (A te, o 
cara) 


362 Zaza (Leoncavallo)—Romanza di Milio (Maipin 


fava) 


354 L’Africana (Meyerbeer)—Aria di Vasco (O 
Paradiso) 


355 L’Elisir d'amore (Donizetti—Cavatina di Nemorino 
(Quanto e bella) 


356 Manon Lescaut (Puccinit)—Romanza di Des 
Grieux (Donna non vidi mai) 


357.) Lucia di Lammermoor (Donizetti Cabaletita di 
Edgardo (Tu che a Dio Spiegasti I'ali) 


358 Marta (Flotow)—Romanza di Lionello (M’appar) 


359 Rigoletto (Verdi)—Balla del Duca (Questa o 
quella) 


he TS CSS ae 





In Equity, 


Number 
360 Werther (Massenet)—Stanze de Ossian (Ah, non 


mi ridestar) 


361 Ave Maria (Gounod)—con accompagnamento di 
violino organo e pianoforte 


CARLO DANI, Tenor 


400 Manon (Massenet)—Sogno Di Des Grieux (Chi- 
udo gh occhi) 


ADAM DIDUR, Bass 


4253 Faust (Gounod)—-Strofe di Mefstofele (Dio 
dell’or) 


426 Mefistofele (Boito)—Prologo (Ave, Signor) 


427 Vita bretone (Mugnone)—Canz. di Papa Silvestro 
(Vivea nel tempo antico) con accomp. di violino 


SALOMEA KRUSCENISKI, Soprano 


450 Adriana Lecouvreur (Cilea)—Aria dei fiori 
(Poveri for) 


ORESTE LUPPI, Bass 


475 Ernani (Verdi)—Cavatina di Silva (Infelice! e 
tuo credevi) 


476 Stabat Mater (Rossini)—Pro peccalis, con ac- 
compagnemento d organo 


ANTONIO MAGINI-COLETTI, Baritone 


500 Carmen (Bizet)—Strofe di Toreador (Con vot 
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VICTOR TALKING MACHINE CoO, 
Vse 
'e r | | 
WINANT V. P. BRADLEY, 
Number 
501 La Danza (Rossin1)—Tarantella (Gia Ja luna in 
messo al mare) 
\ 502 Rigoletto (Werdi)——Aria di Rigoletto, Part 1 (' 
sol per me non ha piu raggi) 
503 Lucia di Lammermoor (Donizetti)—Cavatina di 
Enrico (Cruda, funesta smania) 
REGINI PACINI, Soprano 
525 Il Barbiere di Siviglia (Rossini)—Cavatina di 
; Rosina, Part I, Aria (Una voce poco fa) 
526 Il Flauto magico (Mozart)—-Aria di Regina (Gh 
angui d inferno) 
527. Ave Maria (Gounod)—con accompagnamento di 
violino 
k vy a1 528 WVariavion: (Proch)—Deh tora, mio bene 
- 599° Mircila (Gounod) Veleer CORE lamer mes 
saggera) 
ARMIDA PARSI-PETTINELLA, Coxtralte 
ir. 550 Carmen (Bizet)-—Seguidilla (la sul bastion di 
: 4 Siviglia) 
t a + 
rip see : i 551 Mignon (Thomas)—Romanza di Mignon (Non 
7 = conosci il bel suol) 
nat fete 552 La Gieconda (Ponchielli)—Romanza deila Cieca 
i . (Voce di donna o d’angelo) 
» 
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CW THe CIRCUIT COURT OF THE UNITED STATES 


For the Hastern District of New York, 


in Equity, 


"COMPLAINANT'S EXHIBIT ,DEFENDANT'S CATALOGUE", 


NUMEER 


75 


FE 


376 


600 


oO] 


625 


626 


650) 


GIANNINA RUSS, Soprano 


La Forza del destino (Verdi)—Finale Il (La 


Vergine degli angeli) con coro 


Leggenda Valacca (Braga)—Oh quali mi ris- 
veghano. con acc. di violino e pianoforte (Vio- 
lino, Alessandro Genesini) 


MARIO SAMMARCO, Baritone 


Adiana Lecouvreur (Cilea)—Monologo di Mic- 
honnet (Ah! stupenda, mirabile) 


Tannhauser (Wagner)—Romanza di Volframo 
(Oh tu bell astro incantator) 


RICCARDO STRACCIARI, Baritenc 
Aida (Verdi)—Sortitta d'Amonasro (Quest'assisa 


ch'io vesto) 


Lucia di Lammermoor (Donizettit)—Cavatina di 
Enrico (Cruda, funesta smania) 
FRANCISCO VIGNAS, Tenor 


Lohengrin (Wagner)—Addio di 
(Cignofedel) 


Lohengrin 


L’Africana (Meyerbeer)—Aria di Vaseo (O 
Paradiso) 


GIOVANNI ZENATELLO, Tenor 
Otello (Werdi)—Morte d'otello (niun mi 


Notary Public, 
New York County. 
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IN THE CIRCUIT COURT OF THE UNITED STATES Bir. 
, For the Hastern District of New York, PY te 


VICTOR TALKING MACHINE co, ns 


VS. In Equity. Bes a a 


~ _ WINANT V. P. BRADLEY, Ae ny 
"COMPLAINANT'S LYHIBIT,DEFENDANT'S CATALOGUE", | # 


NUMBER | | at. ’ Mes 
676 La Traviata (Verdi)—Anria di Alfredo (De’ miei 


an bollenti spiriti) Me atts 
% i oe oe 
eat. 
7 A el 
it part 


Ss | 677 La ‘Traviata (Werdi)—Scena della borsa (Questa ae 


eh ae: Lt 
donna conoscete?) Pas a 
% 


678 Manon Lescaut (Puccini)—Romanza di Des 
Grieux (Donna non vidi mai) Cra we 


‘o DUETS . : 
700 | Pescatori di perle (Bizet)—Atto. I. Duetto yt 


: Nadir-Zurga (Del tempio al limitar) | i 4 
4 Bonci, Magini-Coletti BAN 


=e = all 
— 2 Fla 


ey 701 11 Trovatore (Verdi)—Atto IV. Duetto Eleonora- ) rnd 
Aji Conte Part 1. (Qual Voce) oe eb ehy 
Burzio, Magini-Coletti ay, 3 

725 La Favorita (Donizetti)—Atto I Coro d'intro- A 9 


: 
: wee oy 725 La Favorita (Donizettt)—Atto. I. Coro d'intro- al | ed far is 
duzione (Ball'alba foriera) | I 


Coristi Delma Scala 1 
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Notary Public, 


New York County. 
Raymond 


i i r 

‘.~RacA h | 

» WN©SCc TC 2 
L ¥ fa 








i teehee 


pl 2 
a 


aia 


sr Pe 
| 
rw 


EP ie pets 
=> as 7 


at 
= em tee 2 


aa = 
sia 


VICTOR TALCING ITACHINE CO, 


WINANT V. P. BRADLEY, 
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IN THE CIRCUIT COURT OF THE UNIVTED STATES 
Yor the TRastern District of New York, 


VB~ : in Equity, yy 


"COMPLAINANT'S EXHIBIT, DEFENDANT'S CIRCULAR". tes 
tales 
A eee 
WINANT V. P. BRADLEY SNS 
abe 
ae 


ee 
py \o SALES AGENT TO THE MANUFACTURER 

*| “IMPORT. _DOMESTIC. EXPORT. 
5518, Avenue I, Brooklyn Borough, New York, U.S.A. 
To the Talking Machine Trade; 
Gentlemen; 

In re Continental Grand Overa Disk Records _ 

I hand vou herewith catalog of Conti- 

nental Disk Records, made in this country 
from Mother recorés imported from foreign coun- 
tries. These records are equal to the very best 


now on this market in all respects. Prices by 
artists as follows; 


Michallowa, De Gogorza, Journet, and 


Blauvelt at------40¢,. each. 4 
‘ge 
Caruso, Schuman-Heink, Gadski, Abbott. : Eas 
Plancon, Scotti, Campanari, Neilson, Constan- ate pe 
tino, Pinkert, Burzio, Mangini-Coletti, A a 
= r , i oh. i 
Zanatello, Didur, Parrieutos, Sammarco, Fonci, Nth Pia 


Stracciari, Barrientos, Pacini, Parsi- 
Pettinella, Vignes, Luppi, Castelleno, Powell, 
Von Rooy, at------ 60%7,. each. 


1 shall hope to receive your esteemed 
order. 


Yours truly, 
WINANT V. P. BRADLEY, Sales Agent. 


Continental Record Company, 
New York City. U.S.A. 


P.5. I am selline agent for tne STAR line 


of disc talking machines, shall I quote you? 


ee a 


Notary Public, Raymond F 
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CIRCUIY COURT @ THR UNIVED STATES. a ie 
Kastern District of New York. 
In Equity No. 


= = ee oo 


Victor Talking Machine Company, a corporation organized pe! 
and existing under, the laws of the State of New Jersey; 


Complainant, " Beas 


VS. 





Winant V.P. Bradley, a citizen, restdent and inhabitant o yi 
i "4 ae 


Defendant. 





| 
| af the Fastern District of New York, 
| 








cab Affidavit of Antonio Sco*ti, on hehaif of Complainant, 
bod l 
sur motion for Preliminary Injunction. 
i STATE OF NEW YORK ) 
, : ee 
Aes a COUNTY OF NEW YORK ) " 
Bn she Antonis Scotti, beine duly sworn according +9 Law, 
Bas eens es. and S4VYS as aon CORRS nS OTAY oer a 
ee eat baritone of the MetropoLitan Opera Company, 
im j 
: ] 
| | and am at present residing tn ane Bor Shen oF lienhattan, 
ae City of New York, During or about the month. of December ae 
ay BS: : ; : ae “y Nig 
73 1903, I entered into an agreement with the Victor Talking 
¥: uf D 4 ; 1 : - 
ss et lig chine Company of Camden, New dee wher env a agreed | 
ne" | Tor a cer tein consiceration tt. sing exclugively: for the’ ys 
4 ‘ 4 ; : 
‘ Victor Talking Machine Company for the see of. | raving lass 
| the selections which I sang rec?zrded on und réeords Gis J 
| ar the dige type, s?2 that svch selections cankd- hes repr d4 oi 353) 
| , : . : 7 ery | 
Feat aqueed 7 the renvroducing apvaratvs of the Victor Talkine’ 
; | == , Raymond 
| - Research & 
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Machine a record which is marked for identification, 


before me this 10th day of: ae Wrenn fot a) 
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Machine Company, and since then [T have continved to have 


such an agreement with the said Victor Talking Machine 


Combany. During or abot te agnonth of December 2903, se 
pursvant 49 my said agreement with the Victor Talking rs 

é @ ( F t ; if 
hachine Company I sang for the purpose of having these Pee tt 
selectigns recorded for these sound. records, a nuntber of |) 1," \F 


geléctions, Sioneiwutelk wae one which is known as oa 
Prologo from I'Pagliacci . Ihave this* day: : ir 
heard the record, warked for identification "Coupieinantts 0" 
Exhibit, Complainant's Se3tti Record" piayed in tne uguad | 
Manner upon a Victor Taiking Machine, t9 reproduce the | a 


s2uncs recorded there3n, and state that this-.is « duplicate 


oY copy of the selection which I s9 sanp during or abouth oJ 


the, month of December 1903, the samwe being record number| | if 

61,021, of the Victor Talking Machine Company, and say ee 

this record ig a dvplication of the original reeord of, ')], ei 
aft Rabin “4 ia 





my Voiee,recorded as aforesaid. I have also this duy heard *« 
; pcaeer 


oe fe he 


reproduced in the usual manner upon au, Victor Talking © <1, 





"Craplainant's Exhibit, Defendant's Counterfeit Record, "| i4% 


7 


ano state that tiis last named record ig aiso a dupiicate’! 





ae ee tr rare 

and copy Of the original record of my voice recorded, ag}ic. us 
- i r i) mein + 

; Pe EH 


aforesaid, viz: the said Proiogo from I'Pugliacci. TWese} ia) 


tw) records above mentioned are identical in every re= |, thas 


spect and detaii as t? the selection recorded, . ae, 


7 tt: PR ‘ | > 
Bae : YO LLB Ld : Succ rw tal 













Sworn and subscribed t? ae gh Fay Suef 8 iti ea 


- ‘ Vel Ree! eT RB ee 
F . ® a i Pe 
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vblic! #34, 
Naw York County. 
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N.dJ. ana Sr. Antonio Scotti, then a member of the Vetros. ne 


/ politan Opera Company, a contract whereby Sr. Scrtts 








CIRCUIT COURT OF THI UNITED STATES. ms 
Eustern District of New York. 
In Equity No. 


Victor Talking Machine Company, a corporation : 
Irfanized and existing under the laws of the State of 
New Jersey, 
Complainant, 
VSe 

Wivant v.P,.Bradley, a citizen, resident and in- | 

habitant of the Hastern District of New York, 
Defendant. 
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Affidavit of Eniliio de: Gogorza on behaif of ooupdainant | 
sur mo*.ion for preliminary injunc*ion. 


STATE OF NEW YORK )- LL RO Ee 
COUNTY OF NEW YORK ) SS: 


Emilio de Gogorza, being culy sworn, according to. 





law, deposes and says as follows: atl gpa eyite kA RD 





Lama lyric artist, and at present reside in the: 
Borough of Manhattan, City of Now York; for sometime and} 
prior +> 1903 and ever since that time, I have beon confqs? 
dential advisor #9 the Victor Recording Laboratory as fa 9G 


a Musical Expert, and particularly in connection with : 


a 





tne wMgaroments and contracgé of: the. Grand tera Cémpony | 


Cth an 
and others. I) this capacity, about December4995, it Pye. 





arranged between the Victor Talking Mach tne Cds, af Cand ay, 
and sstilli . Pepa EC g| 





Raymond R 
_ Research Lilia 








} Ri oa" LC eh : ii He: 
j j 1 ie Fd I, wa c a f 
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agreed, for a certain congideratim, to sing exclusively | 








for the Victor Talking Machine Compuiiy For the purpose of 
waking records 2f his voice of the type known as fiat 
disc records t3) he vsed in the reproduction, of such 
selections as he gang upon the reproducing apparatus IE a 
the Victor Talking Machine Company. In pursuance 3f 
this contract, (‘Bre Scotul did ; during the month or 


December, 1905, sing for the purpose of having the se- 





iections recorded. for these sounce records, several séiec 
tiodns, among which was 9ne which is known as the Prologait 
fron I Pagliacci. by Rw Lesncavalio . I Was present 
in the Laboratory oF the Victor Talking Machine ‘Company f 
in the Borough of Manhattan, City of New York, when Sr. 
Ses*ti sang this selection and wren tlis recore Was wade 
IT have this day heard the record, marked for idene-|| 
tificatiom"Couplainant's Exhibit, Complainant's Scotti 
Record", playea in the usual wanner for reproducing the 


recorded selection, and state that by reason of my mu- 


i 


ia 


sical knwledg2, and also by reason of my expert familiar: 


= 
fF 
p> 
—y 
at 


ity, for many years, w "Br.JSecstti's!: vocal churacteri 
ties, that thig record is the one whieh I heard recorded: 


by Sr. Sestti, that is t2 say that this record, which, is 


#61 ,021 of the Victor Catalogue, is a duplication of the 


ae 
Dall 


original record which I s° heard recorded as af resatd. \}. 4%) 


4 


I have als? this day heard reproduced in the usual mane) |) gly 


4 


a 


ner upon a Victor Talking machine the record, which ta 

a : 
tiarked for identification, "Complainant's Mxbibit, Defandq,” 
dant's Counterfeit. Recora", and state most emphatically 


that this last nunea record 1s 
Of te: 324 wel rocord whien 1 ez 


ay 


1s? a duplicate ana copy,r , 
9 heard renorded au af ord- 


I 


fr 


at ee 
i 




















a! | 
y 
i 
| Said, namely, the said Prologo from TI Papliaceci. I 
it 
cannot. state t99 emphatically that these two recirds 
| 
1 identical in every respect and detail, 
| 
$ ay ‘ 
| CC Kaela 
} ——oe Seow A 
H ewoIrn and subscribed +23 
aae i 
| befdre me this 10th day of 
; Notary Public #84, 
| New York County. 
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i CIRCUIT COURT OF THE UNIYED &STA'TES., : 


Kastern District of New York. 





In Equity N»>. Ra ewe 

















Victor Talking Machine Company, 4a corporation organized 


te 
and existing under the laws of the State of New Jersey, ig 


Complainant, | Pd ae 

TS. : ae 

Winant V.P.Bradley, a citizen, resiuvent -and inhabitant , Bice - 
f the Fastern Distric* of New york, ia 


Defenuant .— OL IRED tie 


nee Tf aS — 





Affidavit, of C. H.-H. Bosth, on beliaat? of Conpalainant., 


Sur’ Motion for’ Preliminary Injunction... 





STATE OF NEW YORK) 
COUNTY OF NEWYORK) i 

C. H. H. Booth, being duly sworn according, to aye 
law, deposeg and days, as fLLows: ‘ | aes 








I am Church Organist and Pianist, and for many yveare ih id. 
Ve a i oe aaa 
“Se 
| a ERM a haf 
ade a syrectaity If playing accompaniments for singers. fom) °< 
es BY dts» + igh 5 nn sii Wi 
the purp2se of making records. For several years, and... ficggye 
. Re ah ' ding. ni 
i ‘ees; : 


especizliv during the year 1905, and i904, Iwas engaged ‘or 


AAP baa 
by the Victor Talking luawchine company of Camden" New “"" «| sored 


_ Jersey, +o play such accompaniments for many of the Grend| 
Opera singers of the Metropolitan Company and others.: iia: 


During the mon+h of December, 19035, I played for Sr.Se ott Sh eat: 


Ney ae 
at the Luboratory of the Victor nalking Machine Company’: | o*Gr 


in the Boroveh of Manhattan, City of New York, the coos’) + lca 
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paniwents for several selections oF which he wade recordg! 


Sy j . ei) ‘s 

: j ’ . iene Ws Tae 
of his voice, among them being the se1ection Which is Be at 
known asithe Prolog) from ely pisses etme I Ba this day, ew 
| a id 

heard the record, marked es identification, "onapiatnaat' | 
OP ae 

1 coe gee ee dete ee, | o. Sota ea Ree ra a 
Exhi pT, 0 Omp lainant's Scotti Record" wiavad in tA Us ia Re ee 
menner upon a Victor malking Machine, to reproduce een 
, id | “% 


the sounds recorded thereon, und state thatithin Je ia. 


duplicate or copy Sr the geiection rar which I pLaved ety it) 
the necwupeninent for Gr... Seostti, auringe or absvut the, Miah oa 


monto 32 December, 1903, the saue being record nurnber 
641,024 of the Vietor Talking Machine Company, . and Buy |) 1 
tiis recora ip 2. dupilestion: of the criginal -recore for 
which I playeo tne acedmpaniment as af ?resaid. I have a lp: 
heard this day reproduced in the usual manner upon a 
Victor Talking Machine 2» record which is nerkéed for identhie) 
Pieceatisn, "Complainant's Exhibit, Defendant's ¢ Counterfeit 
Record", and stute that this last paid eb od nts also 
& duplicate and copy of the drigtnal recdra 327 me, Soottanh: 
yotee Tor wich [ played the aecompan tment ud ‘afr seatdy ot 
Neneiv, the satd Prolors frdm i*Pkpliacne. These +WO . , 
records sb Ive mentioned are Ieent ical in, every respect 
_and detail as +? the selection recorded. : 
oSWwIrn and subscribed +t) 
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Mi Miss 


Nitary Pubiie Aa, 
New York County. 
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“the back of each of the said two records, I have écratched 
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CIRCUIT COURT OF WHE BNITED STATES 


nastern Vistrict of New Y-rk, 





, | — 
In Kqpity No. ihe | y 


a ee 


.™ 


Victor Talking Machine Company, a corporation or-= 


ganized and existing undsr the laws of the State of . 





New Jorsey. 
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i. EVANS WILLIAMS, TENOR. 
and in accordarce with the said order the enidrl'wo Talking 
Machines rccords were delivered to the said TIF EDISONIA 
CCUPANY, at its said office on Jan.30th, 1999, with 
eighteen (18) other Talking Machine records,’ and on 
| : and the cute 
my nane as en ke ae aand these 
Se a ter canacde wotoeraby this affidavit and are marked 


"OOMPLATNANT'S EXRIBIT", DEFENDANT'S RECORDS PURCHASED BY 





THe EDISONIA COMPANY". 
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Research Li 
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ae = 


es 


ak-Rke said aldress No.S7 HALSZY STREET, in the city of 


SUWARK, State of NEW JERSEY, a catalog from ‘INAFT Vv, 





°, BRADLEY, of the BOROUGH OF BRUOKLYN, and State of 
NEW YORK, containing a list of Valking Uachinesrecorids 
for sale hy the said WINANT V. P. BRADLEY. Jn Bhis said 
catalog, I lave placed the stamp of THE EDISONIA COMPANY, 
a2 follows; "EDISONTA CO. fo os 57 HALSEY SBe-~. 
TOWARK. N, J. and attach the said catalog to this affidavit, 4 
marked "COMPLAINANT'S EXHIBIT", DEFENDANT'S CATALOG FROM Ee 
HICH THN POISONIA COMPANY'S ORDER OF DEC.4th, 1908 WAS MADE" 
On Dec, 4th 1998, the said THE eDISONIA COMPANY, 
prdered from the said WINANT V. P. BRADLEY, twenty (20) 
of the Talking Machine records, listed in the said cata- 
19g, Sald order being geiven in the form of an address- a 
ed istter to tne said SINANT V. P. BRADLEY, by the said es 
THK ERDISONIA COMPANY, in which was recited by the catalng é 
minbers the several Talking Machine records, which were de- 
sired to be purchased, Among the Talking Machine rec- ry 
ordis so ordered b: the said THE EDISONIA COMPANY, — bs 
the said WINANT V. P. BRADLEY, on Dec.4th, 1908, were two 
records listed’ as follows;-in the said catalogs. 
HAY PNOEL" (HOLY NIGHT) Adams 
POL PILAANCON BASS. 
#075 "DREAM" BARTLETT 
EL. EVANS WILLIAMS, TENOR. 
and in accordance with the said order the enidriwo Talking 
Machines records were delivered to the said THE EDISONIA 
CCMPANY, at its said office on Jan.50th, 1909, with ## @e 
eighteen (18) other Talking Machine records, and on 
ates back of cach of the said two records, I have scratched 


- and the date 
my name as follows;--"A, O. PETIT, 1_¢0-1909 ",and these 


2 


of its-receipt by WH “DISONIA COMPANY. 
said two records accompany this affidavit and are marked 


1 
tea eA 
a 


"COMPLAINANT "S FXHIBIT" ,' DEFENDANT'S» RECORDS PURCHASED BY 


TH EDISONIA COMPANY". 





= gad i li a . oe A a 1 7 re 7 : F 
gt ry - apterd Mbi bis Urea on 4, : Thee 2 —e = ee. ae eee e 2 ait 
ile ee ieee a le ene ye ee es Te 
i Se NE et ART RIMS oer i ee 
: - : * 4 ele oa ; a re Vitae “ee —e i ‘ 
. * + E x + Ps 


w Ps od a , g 


ANONG the said twenty (20) Talking Machine records 





2élivered to THB EDISONLA COMPANY on Jan Oth, 1909, pur 
Svant tc the order of December 4th, 1998, were the fol- 


sowing records:= 






4 #300 “ARTA CARZONE DEL VORTFR ({Italfar) Floto, 
EMTILIO DE GORGORZA, 
FREQ © PAGLIACCT {Proloeue) + LE ONCAVALLS 
4 ANTONTO sSCoOTrTt - BARITONE. 
#A7TH *TROVATORE" LI BALEN Jlier Sweet Glances) VERDI 
Ge GCANMANARI BARITONE. 
200 AVS ICU" Brummbiide'’s battle Ory German VWAGNIR 
7 JOHANNA CaDSkKT SOPRANO Ci (<ti‘ééW*étété;é‘étk 
wank "TRAVIATA" Addio Del Fassato. {Farewell te the 
oright Vasions) 
“MARTE MICHATLOWA | SOPRANC 
HOF "Ror Ai Rternity ENGLISH, 
EMILIO DE GORCORZA BARITONE. 
rw and upon the Mage® back cf each six lust ment*oned talking 
muchine records I have scratched my name and the date of the i 
‘a@6livery of the same to THE EDISONIA COMPANY, as follows; 
"As Oc PETIT, E-30-fio" and these said records accompany | 
this affidavit and. sae marked "COMPLAINANT'S IEXHIBIT, DEFENDANT'S) 
RECORDS SOLD TO THE EDISONIA COMPANY. teas 
Pe Tre bill for the said twenty Talking Machine records TAs 
so purchased by the said THE EDISONIA COMPANY from the above ) ou 
named defendant was received by the said THE EDISONTA, COMPANY, ct oy 
shortly Motor the delivery of the said twenty Talking ' eat 
| fachine records to THE EDISONIA OOMPANY, as before set forth, ae 
: and was for the sum of eleven dollars and forty cents ($71.40) a ee 
i€ T BAve attached this said bill to my affidavit, placing upon the 223% 
same my name as follows; A. O. PETIT, PRESIDENT OF THE eo 
EDISONIA COMPANY"and have marked the same "COMPLAINANT'S ‘ 
EXNIBIT BILL of Jan.e9th 1909 for records purchased from Bie 
defendant", which said bill has heen peta in full by the said ey 
nf 4 THE BDISONIA COMPANY. ~~ is 
Raymd 
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“LUMBER : 
676 La Traviata (Verdi)—Ana di Alfredo (De’ miei 
bollenti spirits) 
677 La Traviata (Vercli)—-Scena della borsa (Questa 
donna conosccte >) 
_— 
678 Manon Lescaut (Pucein)—Romanza di Des 
Grieux (Donna non vidi mai) 
DUETS 
700 | Pescatori di perle (Bizet)—Atto. 1. Duetto 
Nadir-Zurga (Del tempio al limitar) 
Bonci, Magini-Colett 
701 1! Trovatore (Verdi)—Atto 1V. Duetto Eleonara- 
Conte Part I. (Qual Voce) 
Burzio, Magini-Coletii 
= 


725 a Favorita (Donizetti)—Atto. [. Core dintro- 
: duzione (Ball'alba foriera) 


Corsti Delma Scala 








725 La Favorita (Donizettt)—Atto | Coro re 






O]LLOWING is a fore- 
cast ofa Catalogue, now 
in press, of a list of ten 


inch dise records. 


These records are all duplicates 


A gn original records made by the 


tS ice whose names are used herein. 


| They are equal to the originals in all 
S]\ 
dl Seve cts, including composition and 
| 


¥| finish. 


Q The forthcoming catalogue will 
{|} comprise all of the best and most 
popular foreign records, made by the 


most noted singers. 
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Number 
30) Fra Diavolo (Auber)—Cavatina di Zerlina (Oh 
son sola, alfin respiro) 
302 La Sonnambula (Bellini)—-Cavatina di Amnia 
Parte I, Aria (Come per me sereno) 
AMEDEO BASSI, Tenor 
325 Fedora (Giordano)—Arioso di Loris (Amor ti 
vieta) 
ALESSANDRO BONCI, Tener 
350 Aida (Verdi)—Romanza di Radames (Celeste 
ida) 
351 Don Pasquale (Domzetti) Aria di Fmesto (Cer- 
chero lontana terra) 
352 | Peseatert di Perle (Bizet)—Romanza di Nadir 
(Mi par d’udir ancora) 
353 1 Puritani (Bellini)—Cantabile di Arturo (A te, © 
cara) 
362) Zaza (Leoncavallo)—Romanza di Milio (Maipin 
Zaza) 
354° L’Africana (Meyerbeer)-—-Aria di Vasco (O 
l?aradiso) 
355 L’Elisir d'amore (Don:zetti—Cavatina di Nemorino 
(Quanto e bella) 
356 Manon Lescaut (Puccint)—-Romanza di Des 
Grieux (Donna non vidi mai) 
357) Lacia di Lammermoor (Donizetti—-Cabaletta di 
Edgardo (Tu che a Dio Spiegasti I'ali) 
358 Marta (Flotow)—Romanza di Lionello (M’appar) 
359 Rigoletto (Verdi)—-Balla del Duca (Questa o 


quella) 


Number 


360 


301 


400 


425 


476 


427 


450) 


4/5 


476 


500 


Werther (Massenet)—Stanze de Cessiaa (Ah, non 


mi ridestar) 


Ave Maria (Gounod)—con accompagnamento di 
violino organo e pianoforte 


CARLO DANI, Tenor 


Manon (Massenet)—Sogno Di Des Grieux (Chi- 
udo gli occhi) 


ADAM DIDUR, Bass 


Faust (Gounod)—Strofe di Mehstofele (Dio 
dell’or) 


Mefistofele (Boito)—Prologo (Ave, Signor) 


Vita bretone (Mugnone)—Canz. di Papa Sialvestro 
(Vivea nel tempo antico) con accomp. di violino 


SALOMEA KRUSCENISKI,. Soprano 


Adriana Lecouvreur (Cilea)—Aria dei _fiori 
(Poveri flor) 


ORESTE. LUPPI, Bass 
Ernanit (Verdi) —-Cavatina di Silva (Infelice! e 


tuo credevi) i 
Stabat Mater (Rossini)—Pro peccatif con ac- 


compagnemento d organo 
ANTONIO MAGINI-COLETTI, Baritone 


Carmen (Bizet)—Strofe di Toreador (Con voi 
ber) 


ee ee ee ee 





; 





ALICE NIELSEN, Soprano 
Number 
750) Traviata—Addio del passato (Farewell to 
the Bright Visions) Verdi 
with orchestra 
MARCEL JOURNET, Bass 
773 Faust—Le veau d'or (The Calf of Gold) Gounod 
POL, PLANCON, Bass 
FO Marta—Canzone del porter (Italian) Fiotow 
FT Noel (Holy Night) Adam 
EMILIO DE GOGORZA, Baritone 
25 For All Eternity (English) 


876 Barkiere—Largo al factotum (Room for the 
Factotum) Ltalian Rossini 


ANTONIO SCOTTI, Baritone 
850 Paghacci—Prologo (Prologue) Leoncavalio 
GIUSEPPE CAMPANARI, Baritone 
875 Trovatore—il balen (Fler Sweet Glances) Verdi 
JOHANNA GADSKI, Soprano 
C00 =Walkiire--Brunnhilde’s Battle Cry (German) 


Wagner 
with orchestra 


BESSIE ABOTT, Soprano 


925 Martha—Qui sola vergin rosa (Last Rose of 
Summer) In [talian Flotow 


MARIE MICHAILOWA, Soprano 
950 Freischutz—Aiir Weber 





Numbei 


Ga] 


953 


954 


975 


1o00 
[O01 


250 
251 
252 
253 


254 


= 
2 


Fraviata—Addio del passato (Farewell to 
ithe Bright Visions) Verdi 


mith flute obbligato— 


Pearl of Beazil Thou Brilliant Bird David 
wilh violin obiligato— 

Ave Maria Grounod 
with ‘cello obbiigalo 

Cradle Song Napravaik 

H. EVAN WILLIAMS, Tenor 
A Dream Bartlett 
MAUD POWELL, Pioltnist 
Melodie Gluck 
Souvenir Drdla 


DISC RECORDS, 1034 INCHES 
GIUSEPPE ANSELMI, Tenor 


Cavalleria Rusticana (Mascagni) Siciliana di 


Turiddu (Q Lola ch’hai di latti) 
Don Giovanni (Mozart) Aria di Ottayio (11 mio 


tersoro intanto) 

Fedora (Giordano Arioso di Loris (/smor t 
vieta) 

] Pachaect (Leoncavallo) Arioso di canio (Vesti la 
giubba) 

Rigoletto (Werdi) Aria del Duca Parte 11, (Parmi 


veder le lacrime) 
MARIA BARRIENTOS, Soprano 


Dinorah (Meyerbeer)—Aria di Dinorah, Part | 
(Ombra_ leggera) 







YU 
w 
- 
Number 
- : 501 La Danza (Rossint)—Tarantella (Gia la luna in 
messo al mare) 
2 Rigoletto (Werdi)—Aria di Rigoletto, Part | (I! 
sol per me non ha piu raggi) 
503 Lucia di Lammermoor (Donizetti)—Cavatina di 
Enrico (Cruda, funesta smania) 
RE.GINI PACINI, Soprano 
5 I) Barbiere di Siviglia (Rossini)—-Cavatina di 
Rosina, Part 1, Avia (Una voce poco fa) 
~ Il Flauto magico (Mozart)—Ana di Regina (Gli 


angu: d inferno) 


- “ve Marta (Gouned)-—con accompagnamento di 


‘_ violin 
riaziont (Prech)—Deh torna, mio bene 


sla (Gounod)—Valzer (Oh! d'amor mes- 
igera) 


A PARSI-PETTINELLA, Contrallo 


wt (Bizet)-—Seguidilla (la sul bastion di 
) 


(Ihomas)—Romanza di Mignon (Non 
il bel suol) 


la (Ponchielli)—-Romanza de!la Cieca 
donna o d'angelo) 





mM UMEER 
GIANNINA RUSS, Soprano 


975 La Forza del destino (Verdi)—Finale I] (La 


Vergine degli angeli) con coro 


5/6 Leggenda Valacca (Braga)—Oh qual mi. ris- 
vegliano, con ace. di violino e pianoforte (Vio- 
lino, Alessandro Genesini) 


MARIO SAMMARCO, Baritone 


600 Adriana Lecouvreur (Cilea)—Monologe di Mic- 
honnet (Ah! stupenda, mirabile) 


G01 ‘Fannhauser (Wagner)—Remanza di Volframo 
(Qh tu bell astro incantator) 


RICCARDO STRACCIARI, Barttone 
625 Aida (Verdi)—Sortita d'Amonasro (Quest'assisa 


ch'io vesto) 


626 Lucia di Lammermoor (Donizettt)—Cavatina di 
Enrico (Cruda, funesta smania) 
FRANCISCO VIGNAS, Tenor 
650 Lohengrin (Wagner)-—Addio di Lohengrin 
(Cignofedel) 


651 L’ Africana (Meyerbeer)—Aria di Vaseo (O 
Paradiso) 


GIOVANNI ZENATELLO, Tenor 


G73 Otello (Verdi)—Morte d'ote!lo (oiun mi tema) 


| 
| 
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Victor Tals“inge Machine Company, a corporacion 


- 


ew 


= 


orranised and existing under the lawe of the State of 
nae 
J ei Sey , 


Complainant, 


Winant V. P. Bradley, a citisen, resivgent und in- 
habitant of the Eastern District of ew York, 
Defendant « 


=e ee SS ee ll 


AFTIDABIT OF FREDERICK A. BLOUNT ON BEHALW OF COMPLAINANT 
SUP MOTION TOR PRELIMINARY INJUNCTION. 


— = SS 


0a 


tate of Pennsylvania 
P| 


County o? Philadelphia. 


Frederick A. BEleunt, being duly sworn accoraing to 
law, deposes and says as follows: 

I au of lawful age, md a resicent of tre City of 
Philadelphia, aad State of Pennsylvania. On February 165, 1909, 
I visited te prenises marked and knovm as No. 147 West S5th 
Street, Borourh of “Manhattan, City, County and State o* New i oa 
York, thic being the address of the Continental Record Coe, 
as stated in the bill rendered by the seid Continental Record 


Co. to whe Edisonia Company, Newark, ". J., dated January 29, 
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19909, which bill is attached to th: affl davit of Albert 0. 


| Petit, verified February 15, 1909, and to be used on behalf 


C3 


iF tne complainant on the motion fer Preliminary Injunction 
about to he made in the above cntitled suit. 

The sud premises, ‘mown and warked as No. 147 West 
ooth Street, Boroush of Manhattan, City, County and State of 
Tew York, consisted of a huilding evidently intended for, and 
suztable "or an office. Upon the front windows of the s3id 
premises was conspicuously displayed 2 sign, reading as fol- 
lows: "Heraid Square Storage Co." -n¢c beneath that was another 


a 


Sign, in small letters, stating that a daily sale of office 


fixtures and the like was held at the said premises. Upon the 


at 


door by which admittance was pained to the building forming a 
part of tite said premises, was a notice on cardboard, written 
in lead pencil, reading somewhat as follows:- Absent- will 
return very socn- messaces or mail to be deposited in the mail 
box in the door- Office Hours 10-5. 

I was unable to gain admittance {co these premises, 
and was also unable to gain a very good view of tic interior 
of the said premises, owing to the dust upon the windows, and 
their condition of uncleanliness. About the only thing which 
I was able to see by locking throuch the windows was a desk in 


one cerner of tne roome 


fa 
= 


I observed the said premises very closely, for the pt 
+ a od * FH ' 
purp: se of ascertaining if the said Continental Record Co. was’ * 
conducting business on the said premises, but the only slows. Me 


sdvertisements end the like which I saw on the said premises 


; = a 1 — 
were those which I rave 
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CIRCUIT COURT OF UE UNITED STATES. 
astern District of New York. 
— 
In Equity ‘To. 
: Salesian 
Victor Talking Machine Company, 2 corporation organ- 
ized and existing under the laws of the State of New Jersey, 
Complainant | 
e Winant V. P. Bradley, a citizen, resident and in- 
habitant of the Eastern District of New York, 
Detendant. 
AFVIDAVIT OF JAMES W. OWEN, OFF BEHAL® OF COMPLAIN- 
ANY, SUR MOTLON POR PREDIINARY IN- 
JUNCTION. 
o eS soslawts 
State of Pennsylvania, ) | 
: Se; * | 
County of Philadelphia.) 
James W. Owen being duly sworn according to law, | al 
devoses and says as follows: 
I an of lawful are, a resident of the City of Phila- 
s delnhia, State of Pennsylvania, and am one of the giief assis- 
tants of the recording la»noratory of the Victor Talking Machine 
Company of Camden, New Jersey, and have been such for several hy 
years past. 
lL have been engaged in experimental and practical 
recording work in the making of dise talking machine records 
_ 


for use in connection with talking machines of the class know 


as Gramophones, for a number of years, and have assisted in 








supervising the making cof many thousands of records and matrices 
during that period of time, made by the Victor Talzxing Machine 
Company. 

In the course of my work and experiments I have been 
called upon a number of times to analvticaily examine sound 
records and to compare microscopically as well as accoustically 
the sound waves recorded thereon, for the purposes of determin= 
ing various results involved in the recording of the sound 
on these flat disc records and have found that the sound waves 
that are recorded have certain distinctive characteristics 
Which always appear in recor’s made from such matrices. 

I have examined complainant's exhibit, defendant's 
counterfeit record, now offered in evidence and compared the ale 
same with complainant's exhibit, complainant's Scotti record, 
now offered in evidence, and find the former to be clearly 
"dubbed" or conied from the latter, and that from my examina- 
tion of the same I am clearly of the oninion that the said 
defendant's counterfeit record could not have been made in any 
other way with the air marks and characteristic features 
thereon, than by "dubbing" complainant's Scotti record. This. et 
complainant's exhibit, complainant's Scotti record is one of te : 
the flat disc records made and sold by the Victor Talking 
Machine Company, the complainant herein, and I made the matrix 
of t is record myself ®rom the wax master record upon which 
the selection was originally recorded. The said matrix being 
used to press the commercial records such as complainant's 
exhhbit, complainant's Scotti record. 

The complainant's exhibit, defendant's counterfeit 


record there is no doubt in my mind was made by obtaining from 
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a commercial record of tne Victor Talking Machine Company, 
such as complainant's exhibit, complainant's Scotti record 
pressed by the matrix which I made, a duplicate counterfeit 
matrix by cenositing upon the said Victor commeréial record 
by some electric current process, copper or other metal 
to form a matrix, or by what is known as the lead process 
by pressing lead under hydratilic pressure unon the face of 
a commercial record in order to get an exact replica or mold 
in relief, and then meking a matrix by the electro-typing pro- 
cess from this lead renlica or mold and from such a matrix 
as either of those mentioned the said complainant's exhibit, 
defendant's counterfeit record was pressed by pressing tne 
matrix into suitable material, such as the material used by 
the complainant in its commercial records, which softens when 4 a 
heated and hardens when cool. | | 
ft have very carefully compared the complainant's | oe | 
exhibit, complainant's Scotti record with complainant's exhibit | ‘a 
defendant's counterfeit record, by listening to the sounds 
reorodguced by each of these records separately as well as by 
measurements and microscopic examination,and my opinion, as an 
expert, is that it would be impossible to have produced this 
complainant's exhibit, defendant's counterfeit record without 
duplicating the complainant's exhibit, complainant's Scotti 
record in some such manne as I have described, or in other 
words it would be an utter impossibility to independently record i . oot 
the sounds recorded in this complainant's exhibit, defendant's | 2) wie 
counterfeit record and to have it identical 1n time, tune and Bei : | 
all characteristics of vibration and other characteristics eet 


which are apparent in recording. 
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The defendant's counterfeit record is found by me to 
be identical with the complainant's exhibit complzinant's 
scotti recordin the reproduction on one of the Victor mac™ines. 
I have listened to: each of these records played one after 
the other, and can vind no variation or dissimilarity whatso- 
ever. As to sound, from my experience these selections could 
not have besn independently recorded at separate times, as it 
would be impossible to record the same selection by the same 
artist at different times, having all the characteristics and 
@ic marks of similarity,ss I note in comparing these two 
by attentively listening to the reproduction of the same. 

As to miscroscepic examination, I would say that 
lL have examined both the counterfeited or dubbed record and 
the complainant's Scotti record carefully under a high power 
elass,and I find in each of them exactly the same character- 
istics and vibrations, as an illustration the 2érd line of 
the record from the inside from the end of the record there are 
certain peculiar vibrations which I find identical in the 
"dubbed" record, with the same vibrations on the same line of 
the genuine record, wiich could not have existed in exactly 
the same location with exactly the same characteristics of 
vibration had the two recorcés been made or sung independently : ties 
from the same selection at different times. This applies 
to all the other lines which I. examined, as a further illus oj 
tration && the eighth and ninth lines from the end of the record : 
No two voices make the same vibrations. There are character-= | 
istics of vibration in Scotti's voice which are peculiar to. 
himself ,and which shows that tne said record could not; have 
been sung by anybody but Scotti. rhe 


As hereinbefore painted out, tne records could 
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not have been independently sung even by the same artist, but 


that it is manifest that the one is a counterfeited or dubbed iL 
ata 
copy of the other, (a 
it. 


While the numbers "61021" and "B&76" anpear st amped 
on the face of complainant's exhibit, complainant's Scotti 
record which do not appear upon the face of complainant's ex- sles 
hibit, defendant's counterfeit record, this is very easily ; ar 
accounted for, as the numbers may be readily erased from the 


counterfeit matrix when made, by emery when the matrix is 


I 


revolved for the purpose on a lathe or plate and maybe so 
comolately erased as not to appear on the matrix of any of 
the pressings therefrom. The number "14" reversed which 
annears on the face of the complainant's exhibit, defendant's 
counterfeit record is the number placed on the counterfeit 
matrix by the party who made it manifestly after the other 
numbers referred to were erased. 

I have also carefully examired the followins coun- ny 
terfeit records of the cefendant, “Complainant's Exhibits, 
Defencant's Records purchased by the Edisonia Company", 
vizi- | em 

801, Plancon (Noel) (Holy Night); 975 H. Evan 
Williams (A Dream); 875, Guiseppe Campsnari (Trovatore) ; 
951, Marie Michailowa (Traviata); 600 Plancon (Marta); 900, 
Johanna Gads«i (Walkure); 850, Antonic Scotti (Pagliacci) ; a shea 
825 Emilio de Gogorsa (For all. Eternity). 

I Likewise find by similar careful examination of 
each of these records, that they are in the same manner, 
dubbed and counterfeited, as the Scotti record from the Victor 
Talkins: Machine Company's originals of these high class re- 


cordse The Victor Talking Machine Company's original records 


- -< x Ls Qe toe + 5 4 x - : 25 oe et *- j 
from which these counterteil recerds were duobed, as I finda by 











careful examination, ere as follows: 

Catalogue numbers £1,023, Plancon (Noel); 64,078, H. 
Evans Williams (A Dream) ; 61,082, Guiseppe Campanari (Trovatore) 
61,178, Michailowa (Traviata); 81,086, Plancon (Marta) ; 
87,002, Johanna Gadski (Walkure); §1,021, Antonic Scotti 
(Pagliacci); 64,038, Enilic de Gosorze (For all Eternity). 

It is my opinion, as an expert, that it wouleé be 
impossible to have produced these complainant's exhibits, 
deferdant's records, sold to and purchased by the Edisonia 


Company, without dunlicating the complainant's cor~esponding 


records above noted, by the dubbine nrocess hereinhefore oy 
Ny 


referred to; in other words, it would have been an utter 
impossibility to independently record the sounds reccrded on 
these said records of the defencant without dauobings or coun= 
terfeiting the sane py electropleting or other dubbing process 
hereinbefore referred to. 

I would ado that the "Complainant's Exhibit, Com- 
plainant's Scotti Record" hereinbefore referred to, is cata-= 


logued in the Victor Talking Machine Company's catalogue, 


number 61,021, Pagliacci (Prologue), Antonio Scotti. 





Sworn to and subscribed before me this 16th day of 


Feb PUATY 5 1909. 
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Berlincr, referred to in the said Bill of Complaint .. On thei! 4) 
same date the said Johnson’ assigned to the complainant company te 
his entire right, title anc interest wuts and to all his sere 
tions rel ating #0 talking machines , talking’ machine records | Me 


and accessories, as set forth in the Rill of Complaint ; end, ‘alr? yon 
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his talking mzchine business, trade-marks, good-will, property. 
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employing talent of the highest order, and hag also, spent Bee 
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large quantities thereof in this and other countries under. sy 
‘the said exclusive rights, the value of which to the i es 


Company is enormously great. gh ee Eee ok ama 


i te yi 


‘The Victor Talking Machine Company, as heretofore ee 
pointed out, is a corporation organized and existing under the: ay 
laws of the State of New Jersey, having its principal office | 


in the City of Camden, State of New jersey, a resident of. duane 


state, while the defendant is a citizen and resident of the 
State of New York, doing business, among other places, wa ee 
Brooklyn, New York, The value of the sub” ‘ect-metter in cons! 


troversy exceeds many thousands \of dollars, and: the. danage | ee 

ie vee 
to the complainant, should the defendant be allowed’ 0 continue pe 
the manufacture and: sale of the said dubbed records counters | eae 


te 
uy yi 


Sa complainant's - records and | in unfair competition, thout. 
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the ‘relief: prayed for in the Bill of Complaint, ‘would be see ot 







es 
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_ irreparable, all of which the said. cefendant. is deing and da. ie 
threatening to continue tio do. Ngo Mk A aes 
About July 1902, the complainant adopted a partioilar 
marking and method of dressing its sound records, cones aa 
of a red circular label or disc applied about. ‘the gente: ag ‘the 
dark record discs and within the sinker alay adusesdedl portion "ee 
of the record enclosed within the inner marginal | lines bg. mew i 
record grooves. This circular label was of pright red colony es 
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recognized ,and believed by the public to be the records of i od 


said’ high grade records yand has been maintained tor a namber re 
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being a marked contrast «to the disc itself, made a distinet + 


mark for the said disc,and prior to the adoption analaKe of” i 
this trade-mark in the marking of the red label in the: oolpepi a!» 


of Ene record dise of contrasting color, such mark or. ‘dabel. had, 


dh oe a , 
+ ee ne Ae 


never been used commercially in connection with the eames YEE 
ture or sale of talking machines or records by any party ee 
concern, and said mark has uniformly become recognized as the ses 
trade-mark ‘ana label of the Victor Talking Machine Company, snd 

especially in connection with records and that all disc a 


records having a red label or the appeg@rance of a red label iare 17 


complainant, the rights to which have been recognized ‘by the . oe 


¥ isgy 


‘public, and in which the public: have generally acquiesced. This: 
‘complainant has spent large sums of money in advertising the 
said red label records and has applied the | same” ‘to Ate highest 


grade records, containing records of the most expensive artists: 


and talent, especially the, Grand Opera singers and. Ketdstec “oy 
These are generally know as the red seal or red jabe1 records et ui 
of the complainant, which gives to the record a dressing snd: aes 
appearance distinctively recognized as ‘the complainant's. re 
high ores record. | | | urs. ae 


The ‘complainant registered, its trade-mark, beac 
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. 4," ] i ig ye a 
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ies oe. a red cireular label or disc of Contrasteng ; color applied!” 


to the eenksr., De. ‘talking machine: ‘ecords ete ay a tvadlesmank | : 
tae? the United States Patent Office in Washington, D, C “ion | ae 
| July 5, 1904, Certificate No. 42962. — eae a 





A great public demand has arisen for the: ‘Complainant! 8) 
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(ewes yest eareugnout this country any foreign countries, a 
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ga tee! ! hath. Kgs, WS og 
the compjainant-at the cost to it of many eed 402 1a¥8j/ HAE: 


Complaint, are under exclusive contract to sing for the come 
plainant , and that when the name of any of these singers appears aft 
upon a dise talking machine record, it isa at once Tecognized » aac 
by’ the trade and public generally and believed to be a Victor eae * 
record of the complainan’ company. . | rh it i 
‘The complainant's exhibit, defendant's counterfeit - aaa 
record having the name of Antonio Scotti conspicuously. printed | ui 


record isa genuine Victor record. Further the fact that Loon 
| tie 
. public into the belief that the said reoord: is d'rea Label roe | 


~ OF the complainant, notwithstanding the fact that a Cae sete 


“the: other records of the defendant. in. ‘evidence, said defen= 


_ gound record thereon having been. copied. ‘by an electro’ plating: 
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especially for the said hige grade records, drand opera Recoide ae 


and said red seal records, which has been created by the: come en ae 


plainant by the superior quality of its gouge NS the high | ifs , i 
reputation which it maintains. ‘Whar sy Rts ae i 
By reason of the most extensive advertisement . of 3 mn 

Bons iy 


: segs 
the public have been instructed and are apprised of the fact ‘a 


; : fe ie Pe 
that a large number of the most tatented and best known opera). 4. 8 


singers, such as sev forth in paragraph nine of the Bill Of 6 8 Hhntsk 


hereddi: leads the public to believe that. the said counterfeit 






the said record has 4 red Label thereon misleads. be: general” Ae ye 


Mee 

af bisa) + - 
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ey 


ra Cee at tee ee; chee 
Oe sisi - 
labél showing a picture of the American Continent. is pasted | ae 


over a port ion of the said red dauels ants is true also of : 
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dant's counterfeit records being s0 dressed and prepared: and) 


labeled 28 to ateioad the general BEES into the belief that. 
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the. Bald counterfeit records are genuine Victor records, ® and ‘a a 
ae 
ia . 


or other dubbing process from the complainant's original recodas” ; 
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which the complainant has produced at the cost of many noticed 
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in the city ot Camden, New Jersey, for the purpase. sear 


of this complainant, but are unjustly and unfairly endeavoring, 


‘Plainant's. high class records to produce the same at a. very 





manifestly attempting to conce@l their icentity at the present 





‘ li- , it “y ; | “oi 
of dollars for each record, is in unfair competition of the anit 
complainant's business, an dibere trade, end designed and | intended: : ma ae 


to divert to the defendant complainant's trade or a Large por 
tion of the same and has so done and will’ ‘continue so to do, ee 
unless the same is bhjoined by this Honorable Court , eS prayed” 


for in the Bill of. Complaint. s \ a if Se 






The complainant is abundantly apie to take ‘care of : i 
the demand for the said records, and has equipped Srid established ae 


7 ae 


a plant, ag hereinbefore set forth, at an enormous expense 


The said defendant Winant Vie PB. Bradley end others. 


who are conspa si Re and. confederat ing with him, whose NaMeS 
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are unknown at this time to the complainant, as they are | 
time, have been advised and notified and wel Tcnow, the coe 


as they have been endeavoring for some erme past and cont inte 


same and dressing the same so as to mislead cue public into. ae 
belief that the said counterfeit records are complainant's a 


records, which the defendant and his associates: have ‘offered’ 
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and advertised widely for sale and are conti ndsie 80 to ad ee. 
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the great and’ irreparable’ damage and ‘injury ef: thie eomprednants 


The defendant is able by copying,by the dubbing process, come 


nominal cost ,and to put the same btn the market Bt price | 
very much less than the price for which ‘the complainant. can 


afford to sell the same, and which the publie ‘are willing to CAS esa 
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pay for genuine Victor records. hn | ai ic 
. The said defendant and his colleagues alee’ elbol dies: 44) 
tributing catclogues atid circulars addressed to ‘the talking | ue 
machine trade generally and to the trade of the Victor vatking» 


Mach ine Comm ny, offering the said Grand Opera Records,,in- V9 


rapt eee 
cluding Scotti and other records, to the public, which’ 3 Se ee 


stated) in the said circulars and letters and represented to Ae aA 


be duplicates of the original record made by the artist, as eae 


set forth in the label, complainant's exhibit, def endant ''s ‘Ay Wa asags 


counterfeit record, the statement is made "This record. is a 


duplicate of an original record made by Antonio Scotti Baritone’, | 


a 


‘Said catalogues of the defendant, which are reayy in court, 0° be, 


produced, state anong other 'things,- "These records arden jot eam 
duplicates from original records made by the artists whose aes a 


names are used" in said sak Mogued and that they. "are equal" i Tah a 


pe, eee 
to the originals in all respects, i : Fa | By Mere baie 
‘Defendant advertises the said records of the said a 

Py | V Bide + 


exclusive arti sts of the complainant Mat prices averaging , Bie + 


not more. than one-half those charged. for, the original’ Pecondg, oa 
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Ld Dit : 


and, that experts. "are unable’ to determine between the | original | 
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and the. copy" ‘Specimens. of defendant's circulars: and catae. wo 


A and 3 respectively". 7 | To ptt ak Le 
The. complainant wilt also produce in ‘court. numerous, cae 
He “a ites M7, al 
lye its advertisements of its said Grand Opera pecords, as an ae 
i : her 
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gay illustration of the character and ext ent. of complainants J one 
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o savertising. Among other things monthly. catalogues: are | ‘Asgued ae 
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~enoimous expense . throughout the country. 
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UNIT") STAINS CITCUIT SOQURT 


Kastecn-Resteiet of New York 


In Hquity No. 
Victor Talking Mechins Company, a Corporation organized end existing 


under thé laws and Stats of New Jersoy 
Gdonplainant 


Vs 
Winant V.P.Hradley, Citizen, Resident and [nhabitant of tthe Borough 
or Brooklyn, City of New York 
Defendant 

Affadavit of ifr. Virginius We oody on bshalf of Complainant, sur motion 
for Freliminary Injunction 
Stats of New York } 
Xounty §f New York ) 

‘ir, Varginius W. Moody, b ing duly sworn according to law, 
dsposos and says as follows:- 

y aa of lawful age ane reside in the Borough of ianhattan, 
City and §tate of New York. JI am acquainted with Winanit V.P. Bradley, 
whoss addrsss is No. 3518 Ave. I 


Borough of Rrooklyn, City of New York, and 


have called at his houses for the purpose of finding out the address of the | 


Continsntal Record Company, as wall as its manufacturing plant. My attention. | aban 


wes first called to the Gontinental Record Company by a notice which ie 

appeered in a Trads paver, indicating that such a Company Was being | 

incorporated under the laws of the gtate of New York and giving as i 
AS 


address of said Company the town of New Baltinors, J 


For thé purpose of finding out if possible where this Cdmupany Ws loceted, r 
went to New Baltimore in the latter pert of the year Nineteen Hundred ea 
Fight and mede ¢iligent inquiry, and found out that there was no suck | 
eoncern in that town, nor that eny of ths pérsons whose namss were given in 


this advertisement as incorporators, resided in that towne It was meee ge a a 
* 4 ic 7 F 


to me that a Mr. Renjewin I. darhart, whose nance wes piven mas ony of the wires 
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incorporators, might be located at No. 136 Liberty St., Rorough of 

Manhattan, City of New York, and although this Mr. Carhart was located Abst 
at this address, no informetion wes found in regerd to the said continental, 
Record Company. Thsre was no such nené on the business directory of the 


building, not in the telephone directory, nor the City directory, nor 


Was any such neme on the offices door of the Colonizel Fen !otor Tompany 





et Room ilo. 629, where ‘fr. Carhart wes located. Evsr sincs that date, 
end down to the present time, I continued my investigetions in an 


endeavor to locate th office and fuctory address, or the address of those 


who were actively snyzag6d in managing and cirecting the affeirs of the said so" 


called Continental Record Company, and curing all thess investigetions 


I have failed to find any information in regerd %o enybody connectsd with 


2 LJ 


nis 60 called Continental Record Company except the said Winant V.F.Bradley, 


gh 


who represents himself und advertises Simsélf as the Soles Agent of the 1 
sald Continental Record Compiny. 
I am in cherre of the Saies Department of the New York 


4 


Telking “tachiné gompany, « "ew York Corporation, whose place of 
business is No. 83 Chimbers St., Borough of Menhattan, City of New York, 
and svor Sines IT started the investigation before referred <0, 10 locate 
the Continental Record Company, I have instructed the selesmen of this 


~~ | 


Company who cever the districts of the City of New York end adjacent é 
territory, to make every effort to find out the location or any other 
inf ormation regardin: seid Continental Record Company. Thess salesmen 


ars five in number and they have reported +o mé that after making careful eres! 


investigation over wince I gave these instructions, they have been unable 


w 


to find ary address.or ary inforsation Whetever to locate the office or 
the factory of said Continentsel Record Company. 

in the covurss of my investications to locate this Continental 
Record Company, os befors statsd, I called at the residence of ir. sien 
raméty, 3518 Ave. I, Borough of Brooklyn, which is the address given in. ; 
said Brecley's circulrrs and catalogues und other udvertisemcnts, and 
saw lire Bradley. Jn ths advertising matter circulated by Bradley edvertising 


the talking meeclins records knovm os the Continontal Crand Opera Records, 
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Sredley acvertises himself es "Salss Agont" for the said Tontinental 


i 
| 
im 
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Record Toupanye Tho only addréss which is given for the Sontinsntal ae 
Record Company in said cdvertisement is "New York City". Neither nyse lf i 
not any of my saleswon heve been eble to locuts any such fim or Company ‘ 

re 
in *ns City of New York. 


When [ saw seid Bredley at his residence in Brooklyn, I 
endsavored to find ovt from him the address of the office or factory of seid:t 
continental Record Company but he would give me no information in rerard to 
seid office or factory, but I learned from him that eny dealings with the 
Skid Continental Record Company would have to be throuch him. This call 
Was in the latter part of the yeer 1908 and as before stated, ever since 
then, not only myself but ell my selesmen have continusd these invastigations 
bu. have Dean uneble to find out envy further information regarding said 
Continentrl Record Sompany. Puring ths courses of my seid conversation with 
seid Bradley, he seid that he was selling talking machine records 
thet were duplicates of certain talking machine records listed in the 
catalogues of the Victor Talking Machine Company, and also stated that later 
he would be able to furnish duplicetes of other selections listed in the 
catelocue of the Victor Talking ‘lachine Company, such as records made by 


Caruso, Tetrazziri, tielbea und Sembrich and other well known artists, The 


aot wet 
above vuméd IT em informed, believe, ond therefore state, ere now under 
exclusive contract with the victor Talking Ma hine Company end meke records, . 


oS 


for hs Said Victor Talking Machine Company, exclusively, and for no other 
Companye During this inteiview seid Bradley offered to sell me duplicates 
of the Victor Talkins Maclins Company's fauous Red Seal records which are 
retcilad at Ome dollsr for the sum of forty cents, and elso offered to sell 
me duplicates of the victor Talking Mechine Comp: ny's Red Seal récords 
thet reteil at Two Nollurs for the sum of Sixty Cents, thet is to 
say that these records which he would sell me would be what were called the 
Sortinental Grand Opere racords purported to be made by the said so called 
Coitinentel Record Company. 

While in seid Sredley's residence cnd Wweiting for him, I 
noticed on « table in the room where I was, a number of circulars and | 
catalocues udvartisin: these seid records purported to be made by the said | 
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\£0 callee Continental Record Company and attached to this effadavit is ow 

cf said catalogues which I obtained from iim urine, seid visit, sane being 
: 7] i ? “hy 

marked "Complainant's Exhihit. * yt ent 
* plainant's Exhibit, Moody's fefentient's Catalogue" 
Moody's 


@lso one Of said circulars which is marked "Compliinent's Exnibit, 


péefendént's Sireular". 
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i j 3518, Avenue I, 
‘ Brooklyn, New York. 
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| q To the Talking Machine Trade; ‘pela Te 

ee 
: Gentlemen; tees 
i : f \ oS mt Os 
| In re Grané Opera Disk Records © Beige <<? 

Continental Label. Ut aA, Meee 

ai ra h My. ae rm i 

Tye te T hand you herewith catalog of Conti- ihe eh 

5 | 


: nental Disk Records, made in this country ARLES ae 

ah | from Mother records imported from foreign coun- rk ite 
aay : tries. These records are equal to the very best Bre nes | 
now On this market in all respects. Prices by vibeae” 
artists as follows; 


Michailowa, De Gogorze, Journet, and ag ENC 


C a at ey r ; 4S Layeletiet 

*] * = 4 | ie ik a al 

1) j Y aT - ; i " Blauvelt at------da a " en ch. i. hae oe 
| 4 E i 


Caruso, Schuman-Heink, Gadski, Abbott, Pie rn i. Xa 
Plancon, Scotti, Cempanari, Neilson, Constan- Bea att y 
tino, Pinkert, burzio, Mangini-Coletti, Heats es 
Zanatelio, Didur, Barrieutos, Sammarco, Bonci, of ii Get ae 
Stracciari, Barrientos, Pucini, Parsi- a Tae 
Pettinella, Vignas, Inppi, Castelleno, Powell, Nog te 
Van Rocy, at------60¢7,. each. | 


I shall hope to receive your esteemed yee 
order. ae 


Yours truly, Sh ont ae 
WINANT V. BP. BRADLEY, Sales Agent. CRAs 


Continental Record Company, ae 2 
New York City. U.S.A. Br 
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Maria Barrientos, Soprano 
Dinorah Meyerbeer Part IJ, Aria di 
Dinorah “Gmbra leggera”’ 
Fra Diavolo--Auber Cavatina di Zerlina. 
Mario Sammarco, Baritone 
Tannhauser-Wagner Romanza di Volframo 
“Oh, tu bell’ astro ineantator"' 
Alessandro Bonci, Tenor 
Rigoletto Verdi Ballatadel Duea 
“Questa o quella" 
L’Africana Meyerbeer Aria di Vasco 


“‘O Paradiso" 
Aida Verdi Romanza di Radames: 


Luciadi Lammermoor Donizetti * 
Lucia d’ Lammermoor, 


Stracciari 
Dinorah, Fra Diavolo Maria Barrientos 
Tannhauser Sammarco 
Ave Maria Regina Pacini 
Carmen Armida Parsi-Pettinella 
Lohengrin Francisco Vignas 
La Danza Antonio Magini-Colletti 
Stabat Mater Greste Luppi 
La Tosea, La Boheme Eduardo Castellano 


Melodie Souvenir 
Glueck  Drdla ) 
Carmen, Toreador Song Anton Van Rooy 
Sung in French, Orchestra Accompaniment. Bizet 
Les Rameaux, the Palms 
Solero from Les Vespres Lillian Blauvelt 
Sieiliennes sung in French, Orchertra acempt. 


Maud Powell, Violinist. 
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Following is a forecast of A 
Catalogue, now in press, of | 
list of ten inch disc records. ff 


These records are all du, 
cates from original records nm _ 
by the artists whose name: 
used herein. They are eq 
the originals in all respect 


cluding composition and f 
The forthcoming ca 

will comprise all of the t 

most popular foreign 


made by the most noter 


Continental Re: 


FOR DISCOUNTS ADDRASe, y 
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Ten Inch Records. 


Manon Il sogno (The Dream) Caruso 
Massenet 
Wiegenlied (Cradle Song) Sehumann-Heink 


Brahms 


Walkure- {Srunnhilde's Battle Cry) 

- German Wagener 

Martha- Qui sola vergin rosa Abbott 
(Last Rese of Summer ) in Italian Flotow 

A Dream- Rartlett Evan Williams 


Trovatore--Siride la vampa_ Louse Homer 
(Fierce flames are soaring) ltaliat Verdi 
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Marie Michailowa, Soprano 
Travita-Addio del passato 

(Farewell to the Bright Visions) Verdi 
Freischutz--Air Weber 
Lucia-Mad Seene Donizetti 
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Ave Maria- Gounod : 
Cradle Song- Napravnik 
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Noel- (Holy Night) Adam 
Marta-Cazone del porter in |:alian. Flotow 
Antonio Scotti, Baritone 
Paghecc}-Prologo (Prologue) Leoncavallo 
Giuseppe Campanari, Baritone 
~Trovatsre-T] balen (Her sweet glances) Verdl 
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Nielsen & Constantino 


Traviata-Addio del Passato 
(Fareweil to the bright visions) Verdi 


Emilio De Gogorza, Baritone 
Linda Mia- (Spanish Folk Song) Rossini 


Regina Pinkert, Soprano 
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UNITED STATES CIRCUIT. COURT 














sg He Mastern Ppistrict of New York 
thes | 
Rt | OAR Se ti | 
In wquity No. i 
Ps | i, es ee ee ee ee et ee ) | ‘i 
ye \ 1 y ; Prise ®, 
OA ' Yietor: Talking Machine Compan, a Corporetion organized ‘and oxisting end 
- » the Laws and state of ‘New Jersey 
' Complainant 
; 4 ; ' V3 “ij 
a | Winent VePe Bradley, Citizen, Resident end Inhabitant of the Borough of 
a Me iY a ‘ ! sai % 
| prookiyn, sity of New York Rent ae 
oe | | petendant i. 28 
od ty Ct ee eee ee . "hey alr ‘i alt * ae 
= pil a ' ey , ; : 
Affadavit of wre John J. Cavanaugh on behalf of complainant » sur motion | as 
ay for preliminary Injunction . ee 
ieciners: iy stete of New York ) fe 
ahs | : SS ia 
By @ } ounty of New York } : es 
hs Mr, John J. Cavanaugh, being culy sworn according to laf, *)/) j 
} deposes and says as follows:- 
2 I am of Lawful age and reside in the Borough of 
we 
‘5 } Brooklyn, Sity and Stete of New Yorke. I em salesmen for the New York . wig 
: Tel king Machine Company, a New York Sorporation, arenes at NOs 83 onion’ rs. 
of ki ig 
"bs Ste, Borough of Manhattan, City of New York Since the. latter part of 1198, wih 
i fia eS ca 
ae . : under: instmections from ‘ir, Virginius We Moody Nenager.et. the Sales oan 
ri ony of ; “al Z te 1 & A. 
ea : Department of the New Yor Talking Machine ‘Compaity Ars Shi conducted 8 
ert Py ‘- SUNS bene (CARE i bh 
a eet a Anvostizetion +9 find out the agarose ot the office ox feotbry of 80% BLLOG (ies 
rd Y het ee pee ar eit, in] BG LB ess 
emcees, Seley es ie ae epee 
aes ta a Sont inentel Recdta’ ASompadive? the only gdaress ‘of ‘seid continental tnecordl | 


sae aii bd i 
Compan is — York City. I made di Li gent Anguiry in HY rua work 


n Sens 


EE = ie ‘tne aiffer rant, eonie with whom I have comé:in contact engaged in’ the he 





oe if machine trade, in resard to the address of this so called Continental 2 as 
ae Record Compeny and no one knew, as far as I have been able to learn, any. i mi 

Bt : at saat y: 
ed i | address other than New York City. | om a4 b a : | 
a Ne a Other than this address of New York Sity, the nearest infomation “(| Ry 

a that IT heve been able to find is that air, Winant V.F-Bradley 

~ %, 


. holds himsslf out. as Seles Agent of this so called Sontinsntal Rp ovrd company 
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Wietor Talking Machine Company, a Corporation crganized and existing 


UNCTAD STATES 


Has st Lo 


OLRCUIT 


SOURT 


n District of }iew York 


In Equity No« 


CO er ee oe ee ee | 


under the laws and state of New Jersey 


| 
' 


i 
PF 


"inant V.«Fe Bradley, Citizen, Resident and tnhebitant of ths Borough 


iV 


 (Affadavi+ 


‘for préliminary Injunction 


ii 


Lot Brooklyn, 


State of New York 


}! 


; 


} 
County of New York ) 
“ir, Edward Ge 


5 


a 


& VWs--:: * 


city of New York 


pores and seys as follows:-= 


' 


‘Sity and state of New York. 


\ 


Company, 


\ Manhe ‘tten, 


bf 


i 
Rae cH 


pe h, \ 
Mapa ae ting out the. ad 


‘Record company. | “The only address of said sont tuenten! Record Compan y ae we Hoa 


York. 
' ae 


people with whom I have come in contact, engaged in the talking sigehine t 


I am of lewful age and reside in the Borough of cheatin 


IT am salesmun for the New York Talcing tastes Ny 


SLty of New York. 


Min ri = aes a i a et ae ee to 


of iir. Edward G. Evans on behalf 


ORvans , being 


of Complainant, 


duly sworn according to law, 


a New ae Corporation, A rae at No. 83 Chambers Ste , Boreugh 


since the latter part of! 1908, under 


|e of the Hew: York Palen iohene capac I have conducted an Anvestigation 


aby — ok made diligent inquiry in my. daily ‘works emong tite: hare ata mbedti: 


Complainant 


De fendent 


t 
sur motion 


dress of he office: or factory: of 80 s eattea’continonted 


‘in structions from ‘ir. Virginius Me Hoody, anager of the sales Départnont) et 


a a 
a ae 
ges 


rade ae 


in regard to the address of this so called Continental Record Company and no 


i | ; 
‘York Gity.. 
iT ' + 


“Other then this address 


of New York city, 


i Gea. “ 
one knew, as far as I have been able to learn, any address other than How): abies 


‘that I have been xble to find is that’ alir.e Winent VeF. pradle: y holds pimsolt 


out as Sales Arent of this so 


callod Con*tinentul Record compuny,, 
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UNITED STATES CIRCUIT ‘SOURT 


Hastarn Nistrict of New York 


In KRquity No. 


Sees ees ee 









Victor Talking Machine Company, a Corporation organized und existing under | 


the laws and state of New Jersey 
compleinant 
Vs 
Wainen 


VePe Brad ey, Citizen, Resident and Inheabitant of the Borough of 


Brooklyn, City of New York 


pe fendant ? 


Lee ee 


Affadavit of lire William 5. Moffatt on bshalf of Complainant, sur motion 
for Prealininerv Injunction 
state of New York 
County of New York 
liv. William §. ‘ioffatt, being duly sworn according to law, 
deposes and says as follows:= 
I au of lawful age and reside in the City of Newark,... t 
State of New Jersey and an connectad with the New Yok Talking ‘Machine company). 


located at No. Chenbers $t-e, Borough of Nanhattan, City of New York, 


and since the latter part of Nineteen Hundred Fight I have been... 


endeavoring to Locate the address of the office or factory of the continen 


pair 
Mer Bike 


Record Company. The only address which I have seen given in the caveptinang | ti 
Cee By 
matter is New rs Sity ond Phroneh various sources und investigators z Sup 
/ ern, wares cry 


wri the atte part of Nineteen Hufiéred. Right down #6. thé: ‘brepoake tine Pai as : 


I. have been unable to find any address ather than % the One civen. 


that have coma to me I eit been ables to et ° Fs 7 : 


ol ee ame oles hig st eM Or A: ef hie 


In aly" the epowes 
find out only that VWainent V.r. Fradley, fiving his address as 


10, 3518 Ave, I., Brooklyn Borough, is he Sales Avent of the Said so called 








Sontinental Record Company. Mai ats | 
ee ae ee PS | 
iY 

serve *° vbefors 1.8 this S | ar 
dav of Ig ah att ary . ae vei 4 

oh SN i 4 aes Lita line Raymond R: wile} 
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SORT OF tt Nie Se 





For the Eastern District of New York. 





_ a 
In Equity, No. 
3 ae a ~ WEOTOR RACING MACE COMPANY, @ corporation organized: ena teletiog is 
Mere Shek under the Laws of the State of New Jersey, ae xn sing 
apts Couplainant, 
Kata es . sanneowagninstewwnne 0) | MB 
‘ 4 . WINANT V. P, BRADLEY, a citizen, resident and inhabitant of the Easte i 
ey ern District of New York, : 
) | Defendant. 
el « STATE OF NEW JERSEY) 
; COUNTY OF CAMDEN oe 
a . ALBERT C. MIDDLETON, being duly affirmed according to law, ceposes end Ress 
‘ $a iid phe sae | ; Re ig BO 
: . I am Secretary of the Victor Talking Machine Company and am the Albert ~ 
C. Middleton who has previously given an affidavit in this cause on behalf | 
ry | | of complainant on motion for preliminary injunction, I am and have een 
: : 2 i since the organization of the Company familiar with the details of Sha, auger 
a iness of the Corporation and with its contracts and matters generally inci# | 
. dent to the business, H ‘ 
Pu ed Ss SUA See | All matrices of Victor Talking Machine Company's records used by the ae ie i : ‘ “4 
re ; iy as Berliner Gramophone Company of Qanada in pressing records such as referred A ie 
to in the affidavit of Winant V. P. Bradley filed by the defendant’ ‘in ‘bie ¥ 
i “ | if case, verified _— 2, 1909, are’ the exclusive property of the Victor Gerke 
s a is : : ig: Wachine Company, the said Berliner Gramophone company of ne se i 
a 7 ie having the right to press records from the said matrices ‘pelonging bo ‘the diate . 
By Victor Talking Machine Company for sale only in the Dominion of Canada and 
in no other place or places,the records pressed therefrom to be used only 
Ls for the purpose of reproducing sound therefrom and for no other purpose. 
% ie : uf eh: , 


= ; Research Lib 





a 


The said Berliner Gramophone Company of Canada pays unto the Victor Talking | 

~ Machine Company for the privilege of pressing records from said Victor Talk- 

ing Machine Compeny's matrices in Caneda « certain amount in accordance with 

the number of records pressed and also pays unto the Victor Talking Machine 

~ Company in addition for each record the royalty which the Victor Talking | (@  aaaas 

Ry be. ree ONT ee ane Company may be required to pay to the ertist singing or reciting mf 
the selection lane upon the tate tcie record. | Ne pth 

‘The singer Antonio Bonci does not sing for the Victor Talking Machine erage 


Company and the Victor Telking Machine Company does not produce the records 


of the said Boned as alleged in the affidavit of Mr. Bradley, 

The complainant Company never brought suit in the Courts of Canada to 
enjoin the Horiinar Gramophone Company of Ganada from dubbing records es 
alleged in the said Bradley affidavit. 

The complainant Company has always since about the beginning of the your 

" 1902 licensed its records for sale and use under certain restrictions sub- 
- 


stantially such as provided upon the complainant's exhibit records in this 
CARE. 

As to dubbing records I would say that the only aggravated instence of 
this character to my knowledge is the present counterfeiting by this defend= 
ant and the one for which suit was brought against A. T. Armstrong whose — ait 


yf 

vi a e 
ool 

bes 

Fal ee 
ert 
F 


records were restrained by Judge Lacombe in the United States Circuit Court: |. 


pl 
it 


~ of the Southern District of NewYork. (X74. %C% MAGE 


Affirmed and subscribed before me this Third day of March, 1909, 
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18 DS CLACULIT Court OF THE UNITeD STATES. 


Hastern District. oii New York. ny BS 


in Equity. No. 














Victor Taikine “achive Compuny, « corporation Tu 
organized end existing under the laws ef the State of Hew |) Wi oety 


Complainunt, “47. ai% 


Winent V. P. Bradley, « citizen, resident and ‘| 


a Pty, i b.") wl a Un +t. sagt sla a5 “Tacs ys ee * ae ah ys 
LnvaApaboehs Oi: bas Heesern Dissrect. of wen ¥ 


As © ye t Was : i U ¢) t ie 
ee I i¥ wth oe 


pier * " . a 

if avert ed ert) yy re” eit ® , 
oat eee Voge, 
ea irs Mee 4 ~ ad eee 


SUR MOTION POR. PRILIMINARY INJUNCYION. 





| COMPLAINAU'E'S MEMORATOUM, Le | AN 


0 

| a & Pee oes, 
‘ fhe facts as shown by the affidavits in brief, eret ; 

x 1. Theat the complainant and its predecessor in : 
Ee business, have been engased in the munufacture end sale of 2a 


Psat talking machines end telking machine records since about the » )../ 4 


=} 


year 1895, That the comploinant, wnd its predecessor in " thi 
| business, have expenderi larze sums of money uvon the plant of 
onplainant, and in uequirins «a leree end extensive business, 
and. that to=dey conplaitient has te largest talking mackine 


pusiness in the country. : 
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, ‘i 
ry Raymond R. Wile’ 
| * Med Research Library — 
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Victor Talking iechine UCompeiy is the Manus wobure Oa Geer 


ll Ph ay A SRP Na i 


* < 7 7 ( 
@gise records fron hare indestructible materts eo in tite 
Mba” & JSS 





ManUuracture of the said records, und an order to create & High, 
and Baatablished repute dun Yer he veLeuvatie tes be Sepreguesda 
oy she records, the compluinunt has speiut hundreds of thousands | 
of dollars, and in the employment of tulent, some of whom are ft 


i 


under exclusive contracts to render selecticns for no one rs 





except the Victor Talking liechine Company. That the trade | nt 
and public generally have recosnized the superior excellence 
and hich quality of the elecs nions recorced in the complain-~ 
ant's records und seid oy the ¢coupleiniunt,. and that: in con- 


LURE EL OR With ast records the Vietor Talking. ie Bat oriueart ny man yan be 


oh tly Ae 


ti deal es 


. ' gah Re 
af @Irp ‘Loy ac ytir Lt OG L2: Sexrnisk Vane reputat Lon, SHC ae 


i 


‘ines. Bessie 4 bot, Mima. Catve!,. “mm iicmes, Ceraldine 
Herrar, Johanny Gadsti, Douise Momer, ellie Melba, Adeline 
Patti, Srnestine Schumann-heink, lLarcelia Semhrich, Luisa 


Tetraz2ini, and Signors Carlo Albani, Jiurio Ancona, Mattia 


a | 


Gattistini, Guiseppe Caupanuri, Furico Caruso, Charles 
Delmores, HMiLio de Gororse, iercel Journet, Pol Plance, . 
Hrancescoé Tomucno, Antonis Scotti, Herbert Witherspoon, 
H. van Williamws, onc wiany others, including Sousa's Get 


whe are under contracts to perform for the Victor Comma? 
Ei 
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S. ‘She complainant's recerds, not only its red 


seal records, which are the high esrede records, but all “ite ' 


Hg a ae Oe 
records, have become wicely ana faverari;: known to the public 
atid Grade cernoltabiy, «iene eter ways, by the wide pubvlice-= 


Lion ul Ite Scatelosuer VWoith contuin the nemes of the 
selections «nd. thse nume of the artists, eenersl.,, vogetner 
with tne designating number. It hes been the practice oz 
the complainant, for several jyears past, not only to adver- 
tise its talent end urtists widely in the magazines anv | other 
publications, put co publish and circulate widely complete. 
catalogues of ell ite selections ond Guch month to issue a 
new: supplemental anne seh contuining che new Te CONG x 


ete “hod Raa 
ie! WiSibbaneasit a det! Be aay ori" esi ders Gah hw arecort 





OF Sale The Piblic oh Shere wenereli “Lutvedaatelys regoenige 

tee complainent!«+ recerds bp GoMparleon oo: the title with 

tie Catalorue, irrespective of the name of the menuracturer,: 
~ - r 


ne Eby 


WHLCH Mayr bs n ‘inted upon: the Labe. 


By this extensive ond nost expensive system, of 
auivertisine, involving hundreds of thousands of dollirs, the 
public and trade iénerality , upon nearin=™ or seeins a record 
Contuinine « selection made ty the cotinleinant's artists and per- 
formers recognize the record as one of te compleinant's, but wheth- 
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pertirvler record is the fenuine record pressed by "the sng 
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complainant from its own matrices, or whether it is a counter- 
feit record copied or "dubbed" from one of complainant's records. 
upon the market, it is practically impossible for the average 
purchaser to know or ascertaine he fei a 
4e Further, one whe hes once heard complainant's record, 

such “Pagliacci" or any other selection, vpon hearing one of 
defendant's copied from complainant's, immediately recognizes | 
it as the same rendition of "Pagliacci", or other selection, 
which he first heard, and is mislead into believing the copy to 

be the original, or the same as the original, and will purchase . 
defendant's under a misapprehension. The defendant by fraud 
takes the complainant's trade, or a portion of it. 


5e The defendant, eee net seriously deny, in, 


aha Aa, 


CNG Sietieneeeg ivi’ ane pe WEB Ged™ ior “Gopted 't 


plainant's records as set forth in com Jatrnant’s affidavits, 
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particularly the affidavit. of James We Owen, by making a mma- 
trix through a system of copper plating or electroplating from 
complainant's commnercial records as placed upon the market, 

oy which means an exact reproduction can be meade by pressing 
or stamping the matrix into the wiatrial of which the commercial 
records ave composed, while in a softened condition. 

In fact, the “dubled" records thenselves, which the 
complainant has cffered in svicence ac being records copied 
from the original records of the Victor Company have on them, 

a. statement that "This record is a duplicate of an original 
made by Antonio Scotti, Baritone", and we have shown in the 
affidavits, not only by Signor Scotti himself, that he per- 
sonally sang the selecticn, but that there is incontrovertible 
procf that it wes impossible to make defendant's counterfeit 


record withsut copying or Guplicating from one of the originals 
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sO made by Signor Scottie ‘Vd 
. Defendant's catalogues which have been produced in | ae | 
Court state, among other things, that “these records are all rhe 
i 
cuplicates from original records made by the artists whose ah 
names are used", and we have shown by the affidavits filec a 
herein, that the artists whose names occur upon the counter- 4 
fl 
feit records which we have introduced in evidence, are under vette 
extlusive contract to sing exclusively for the Victor Talking ee 
Machine Companye ahi 
6e It is shown by complainant's affidavits, and ¥) 
defendant's literature, that the defendsnt has only 
pomparati xe Ly recently started in the acts WaNpLRAReS. oa seaials : 
LS Y vere cue SIs eet Gountxy, wieeeoune dinate ti 
nbpear to pe buildings vp a businass, 50 ‘heat it tieve counter- 
feiting acts are allowed to con!inue until final hearing 
it will greatly jeopardize and damaze and injure compiainant's : 
trade irreparably, and not only that, but will cause irrep- ¢ 
arable damage by encouraging cthers who are watching the 
cutcome of this motion for preliminary injunction for "dubbing" 
and copying complainant's hich class records. This pernicicus hal 
practice should be nipped in its incipiencye ME 
%. AS shown by the catalogues and by complainant's a 
affidavits, especially those of Moody, Williams, Doty, Beekman, : 


Cavanaugh, Evans and Moffatt, the defendant, Winant V. P. 
Bradley is the only person which, by diligent search, we have aaah i 
so fax been sable to locate ix connecticn with the counter- 
teiting and "dubbing" of these records. The catalogues and 
literature which have been circulsted in connection with the 
sale of these records cuntain the name of the Continental Re- ey 


cord Compaxy, and the only address that is given is "New York © (| 8 
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ies late the defendant Bradls: holds himself to be "sales agent" 
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for this Continantal Record Company, out will not divulge i 





























whereabouts, nor where the records are being made; in fact, he 


studicusly conceals this information. The Court will see from 
the atfivuvits just mentioned, that the complainant has conducte 
a’ vigid search and diligent investigation to loczte in some = 
manner the office or factory of the Continental Record Company, re hi 
and that the only infornaation we have been able to find from the : 
literature and from Bradley hinsslf, is thet ne is the "sales 
agent" and nothing mores In the bill accompanying the affidavit “|, 
of A. O-. Petit, the Continental Record Company gives an alleged. *! 
address at 147 West 35th Street, New York City, but as will be 


seen by the affidavit of Frederick A. Blount, this place is a 
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storage company, end that is no sigr or other matter indicating 


that the Continerts1. Record Commany is loected at this address. 
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ceals, has secured the genuine “iv class exe clusive records of eh 


the Victor Talving Machine Company, made by artists who are 
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under exclusive contract with the Vietor Company, ana oy tne | : 
process of “duuling", has «ade countertelt matrices, exact du- 


plieates thereof, from which these counterfeit duplicate: Tes’, % 
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cords nave “een preesed, and is offering these counterfeit; 3 
. i ; 
Guslie te vecords of infericr material to the public and. . 
trade at vriees which are ruven Less than ono-half the price 


of the Victor records, and is thereby deceiving the DUPLLG oo Aides 
ae and the trade into the »%elis? at they are buying licensed Nila Me 
records. ‘The very fact that the defendant Bradley uses such Bh 
suspicious méans +o dispose of his records und conceal the 
; whereshouts of the Continental Reeord Vompany, is. not only ! 
4 sugested, but seems to be osnélusive that he knows he is con- YT 


§ ducting an unlewful business, and is Going everything to cover 
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THI DERPIIDANT'S UNFAIR DEALING. 


Complainant cougends that in cates of tis characte 


oF 


it is not required to prove actual ceception, though the facts + 
a tS case do son peareys Viet. the defendant is doinre ccensti- 
tutes « decention and a fraud, not only upon the complainant, 
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‘fhe defendant's counsel, in effect, udmits that whet 
the defendant is doing may we sorally wren, but contends that 
there is ne Law to punish him. 

We take issue with the defendarit upon this proposi-~ 
tion moet distinctly, and are thankful to say that just cuch 
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not herve the benefit of if unserupulous purities wers .Llowed, 
at Littie or Ho cost, to edpir, ceunterfeit and take the tasterieal 
accumulated at freat. cost end which cum ol ve Lrovided, tor 
the benefit of the public at an enormous exvenditure of moner. 
Lf, S@¢ inthis cause, thig .counterfeltiar and duboing 
should be countenanced and allowed to centinis by the court, 
wie the defendant cnubled of bie expenditure of « Psvw cents, te 


“take copies of smet bas cost the complainant perhurs $5000, w,, 
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record te produce, the result would be that che corpleinant 
could not compete with the defendant in supplying recoras to 
the puntics «ad, conseaqneut? ; would beve to discontinue en- 
ragine hieh class opera singers for record purposes, as the 
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records at home. 
Such unfeuir and unlawlul deeline has been enjoined -')'" 
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in the federal courts in a number of cases, amon Oeecro, We | 
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sould cull yow* Nonor': attention ce 
STOO TIS CASHES. 7 oe 
MNetionsal Telecraph News Co. vs. Western Union o/ Vila 
Telegraph Co., LES Ved. Rep., 294. ; Wig miriesie 
ry rho, F, 
Tne principels laid down in tis case soverning on 
courts of euuity are instructive und important, ond we submit 4 
apply eduall; to ths facts of the case at bar, snd the attention ~: 7 
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"Property, even as distinguisned fron property in “a 
intsllecttal profuction, ts not, in its siedern sense, , 
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exaaple, “ie proper pars LHELt upsen Prauchiseas, 67; er ants 
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Mie eourt further said: 

(To service lize tis to be outlawed? Is the 
enterprise of 26 bikie news agencies, or the independent 
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Fit the relations of authers and tha public, cannot he 
made t9 fit the relations of the public, and this dis 9). 
similar class c* servants? Are we +o fail our plain duty 
for mere Lact: sf precedent? We choose, rather, tc make 
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tig Jat grovm up areund authors ip -—<2 ial "3 See no netter 
way 5a start tinis precedent upon 3 career, shan Sy ef: firm» 
ing tae order snperlet f fron." 
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ae. in the ahove: case, tee Supreme Court of whe United 
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hes Bag copies ana counterfeits compleain=- 
aic’S @xpentivye opern, records wade by the compleinant’'s 
SXACIUSIVS artiste ant SO Malis: tueie- yhaich selections: ‘l 
end urtists the world recognizes as tne exclusive all 
artists end records of the conpluinent comnany=- the 
public hevane been advised and informed by complainant's . 
extensive advertising and sales of records that the-seid wh 
selections of the said urtists are exclusively the + ath 
Victor Yulkine *Tachine Commany's. My 
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Se Nefeniuit Marks’ the counterfeit records, for 
stances tie “cotti record-- "This record is a duplicste 
an original recoru made iar Antonio Scotti, Saritone" , 
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circumstances while deception ig preset in this care, ees): 
such «wets siovld be sajoined without proof of of 
deception. 
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FURTHER AUTHORITIES. 


The doctrine cf unfair compe*ition is no new doctrine : 
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in this’ country, nor ‘in fact! incEnglanda, France or 'Germanye. 
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lhe more reseent causes: an. this country, hich have justly tend« 








ed to apply the doctrine 4 little more. liberally, have un-~ 7 





cuestioned authority to substantiate the more recent rulings 








of the United States Circuit Courts of Appeal, as well as .of 








the lower courts, in the earlier decisions of the Supreme ¢. a 






Court of the United States in such cases as Coates vs. Merrick 






Thread Company, 149 U. S. 562; Lawrence Manufacturing Company 


vs. Tennessee Manufacturing Company, 156 U. 5S. 549. 









The doctrine of uniar competition and unfaizs trade ‘f 


— 












Biss 8 dae may bey regardedyas Finally established 20 the Unived States, val 
Be ari PN Tes Set) Ss ak a A ace AC MS ae DE eee F 





ty 48 based net only ot fraud on the public but on. ty é plain- 













ie ae er = 









RE "DUBBING" O8 COUNTERWEITING COMPLAINANT'S RECORDS 


EY VAKING CASTINGS OR BLECTRO-PLATES THEREFROI. 4 







In the case ov Victor Taixing “‘acnine Company vse al 








Armstrong, et ale, 1o2 Fed. Rep. 711, Hon. Judge Lacembe, ae) 





in granting a motion in that case, in connection with the Red ‘fe 
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had repreduced in certain dubbed records, while he stated 






that the question cf dubbing need not be discussed in that » ‘Po 5 





casé6é, as the preliminary injunction was granted on another oe | 





mround, very clearly states the devendant's unlawful acts, and 









very clearly shows ‘te wrong and injury to tre complainant, 








and it is submitted that this decision strongly intimates that 





such unlawful acts in dubbing a record should be the subject of 
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injunction. The following quotations from that opinion are 
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extremely pertinent in the present ‘case: 


"The comolath ant besides producing disks TCO PALME os 
music produced by perforners cf ordinary ability, has” Oe 
undervaken to provide a. superior srade «=f record, where ai 

he music has been produced hy well-known artists. To a 
= illustrate, IT HAS, AT VibY LARGE EXPENSE, secured the : 
services of Mme. Calve, of Sig. Campariard., of Sig. “4 
Caruso, and of others to sing certain selected pieces. | 
before its recording instruments, thus obtaining rectrds | 
of a higher grade, which it offers to the public at a> | 
price in excess of that charged for ordinary records-””. 
o+croeeeeeeethe defendants have taken some’ or compld n- . | 
ant's records--the cuplicates sold to the public- and " 
ee Oi Se Bars. produced eee SCOR eee _ from these matrices {| 
have } r offer for sale. j ot 
Tye May GAVE MiMtcELVNS Wit PXPENG 7 AN EXE 3. fg 
GUE ON OF THE MUSICAL PIECE PY SINGER OR ORCHPSTRA .' | | 









In tne cause so decided by Judre tacombe, the cefend= 
















ant had also appropriated noe enty © “e entire red Steers 

ba, 3 a ay upon ie Wetonaa, ‘arid ‘the stone ‘charcter “devidtoan, Repoves 
oy dubbing; but also had reproduced the shop uumber anc tre 
catalogue number of the complainant's record,anc the wecrie 
included all these points. 

In the cuse at bar, the cotendant's fraudulent and 
unlawful ect is the dubbing cr duplicating oi' complainant's oa 
high-class records, some by these artists under exclusive con= 
tract for the Victor Company, aithnouch, to further show that 
the devenlant wishes to palm these records off as those of the i 
complainant, and to deceive the public, he does put an annu= 4 
lar band of red upon his labels Of all the colors that he 

\ could have selecred, it is significant that he selected this, 


"et “ve 
only to suggest the familiar red seals of the ‘ecmpleainant , ae ‘ih 
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on no other record on the ~arket, made by the complainant or 
its licensees, does ihe label contain red. However, the in- 
portant and great wrong end injury which it is the object oaf-\ a 


this suit to enjoin is the fraudulent Cubbing or dupYieating§ | 5 
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of complainant's sound records. 


In the case of the “avrence Ilunufacturing Company) vss: 


ppnpessee iarnuracturing Company; 158 U. S&S. 549, Chief Justice ‘ah 
10 eerily eee 12° a he on | 
fuller, delivering the aeiion of the Court, said: TR AGS a a 


"I seems, Aowsver, to be contended that the 
plaintiff wis entitled at Leact to an injunction upon the. 
orinciples apvlicable to causes analocous to trade-marks; | 

hat ls to say, on the ground of frauc_to the public and 
on the plaintiff, perpetrated by the defendants by inten«. 
tionally and fraudulently selling its gocds as those oF 


the plaintiff. Undoubtedly an unfair and fraudulent Come 8 ol. 


petition against the business of te plaintifr--conduct 
with the intent on the part of the defemlant to avail 
itself of the reputation of the plaintiff to palm of? 
its goods as plaintiff s.--would in a proper case con- 
stitute ground for relief." 

‘ Chier Justice Fuller in the above case cites with 
approval the bronge nail crise of Putnam Mei l Company vs. 
Bennett, 43 Hed. Rep. 800, and in fact quotes the decision . 
of Yr. Judtice rad tes in that case. 

ir. Justice Bradley in Putnam Mail Company vs. 
Bennett, supra, says: 

Whether this is in itself a ay ong trade-mark or 

not (a bronzed horseshce nail), it is a style of goods 
adopted by the complainants which the careniants Tard . 
imitated for the purpose or deceiving, and have deceived 
the public thereby end induced then tc buy their foods as 
the soods of complainant. This is a fraud." 

It is not to be assumed, 2s will probably he con-=- 
tended by the defewW ant, that the doctrine of unfair compes | | 
tition is applicable only to wrappers or articles of commerce, — 
Certainly such an ursument must be fullacicus. The thing to 
he protected in the article. If a manufacturer can copy the 

astings of a competitor who has an established trade for the .) 
same, and make the article itself «© like his campetitor's 
article that the public will be deceived, even thouch he puts 
his own nane upon it, the doctrine of unfair competition 


would certainly fall far short of its intent and purpose to 
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prevent a fraud upon the public and upon the plaintiff. 


This very question his bsen recently decided by. the 





Hengan ted, States: Circuit Court of Appeals of this Circuit in a hey 
decision by his Honor, Tudce Lac ombe, vhichappears to he he a 
cn allfours witht "ee facts in the case at bar. I refer te ‘ 
the case or ia: 

‘i 


TM ENTERPRISE MANUFACTURING COMPANY vs. LANDERS,  . fi 
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FRARY & CLARK, 151 Fed. Rep. 240. The decision in the lower i é 


court vias by Judge Pratt, and reported in 124 Ped. Rep. 923. | a 
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ihia) In that case the complainant and its predecessors had for a — 1 
yee number of years been engared in the manuvacture and sale of ; cn 
‘ ' , bp | 

mills for grinding coffee, drugs, ete. of various sizes, fe 


adopting therefor a certaincharacteristic shape, design,, color we 
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siated in their mind vith te -oods of the complainant. 
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In 1695, or thersahouts, the devendants besan 10 weak. ind 
offer for anle similar mills. Ir citing the case, the Court, 


in an cpinion by Jucge Lacomhe, said, inter alia: 


_ im es 
= pears 
= a! 


"This is a nost estravated case of unfair trading: 
Usually in these cases the defendants so dress their 
goods as to present a number of points cf differeme 
on Vinee they rely, vhenchairged wituintent te deceive, 

nsisting that, although there may be resemblances, tne 
oles icine are 80 great as to preclude any idea that 
the@ had sougiit te preduce confusion. Here, on the con- 
trary, trey have not only conformed their pooeds to cem= 
plainant's in sige and ;eneral shape, which was to b 
expected, hus also in all minor details of structure, i 
every line snd curve being reproduced, anil superfluous 
metal put into the driving wheels te produce a strikingly 
exact effect, while the “oods are so dressed with combi- ° 
nation of color, with decorations reproduced s0 closely 
gimulating the style of lettering and details of orna- " 
mentation that, except for the fact that on the one mill 
is complainant's nase and on the cther the defendant's, 
it would be very difficult to tell. trem apart. 

"Tt is elementary law that ween the simulation of 
well known and cistinetive features is so close, the 
courts will assume that defendm ts intended the result 
t.8y accompli shed, and will find an inienwi vA sppropriate : 
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the trade of their competitor, even thouch in their ine 
structions to their ovm selling ac eants they ray caution 
ac ainst oral misrepresentations 1s to tue manufacture of . a 
the foods. There is evidence to shew that purchasers .°*° 
have e on deceived. ag bo, the aaenuity of these sills, 
‘hut in the case of a CH nese “eopy, suchas defendants. cc) wus 
OPier 36 the public, such proct 1s hardly nzeded. " 

“It bs to the defendant's credit that, ween con- 
fronved Wath tlie eharge of copying, tiey have not denied 
it or asserted that they were trying tt: differentiate 
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oH their cw products. Gn tee contrarv they admit tat they 
“aia ‘concluded they could profitably manufacture the -sane Line 
a of hardware and sell it in competition with the Entere ea 
: prise Company," and accordingly commenced the manufacture. . \ 
a thereof, ‘using parts of mills sold by the Enterprise |. .6 juste! 
He Company as) Datberna wherever it was ‘convenient or profite 4" 
eee able to do so,® with the result that they are now ‘making © -* 
. fo ‘ and selling coffee mills, which, in all suitable respects, 

a, | and especially in their ef rectiveness in use and atiract= 


liveness are the ne rooda: as thove made and sold by rs us Shae 

' “Enterprise Company.' tae 
"No doubt with such identity und attractiveness corm- 
petition with «complainant's mille vould he much more 
eTyaCk sve; but wae deendants ‘overlcoked tie 2act om 
m 200 of Ra wilt ra eel a nan to palm orf 
as | att =~ 4 = ba, J ot 

Ai 4B Ee abe cer Oe bite: thos aur Sis “is ip avi Saw. ch epresent absouta fo bile wilh 
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"THe seariva ano The guia of aikLive of sever 
simges vl sch lik almezaly been offered For gale, and “wth oy 
; enjoined the sale of ‘any wrinding mills having the 


Dares edt Snape, design n, color and ornamentation of 

the grinding mills sold by ‘complainant md referred to by 
the numbers 0, 1, 2, ete. (siving fifteen te (15)). 
Althowrlt there was no proof of any sale of mills corres-= 


ponding in size to these numbers, the decree as to them Tae 
Was warranted by the answer which avers that 'The defend= ")) 
ant also intends to make other mills which will be sub=_ a 
stantially the same as other clas ses of mills made and ae ee 
sold by the Enterprise Company.' $y 
"The decree of the Circuit Court is affirmed with Cg 
costs Pr ede, Ih 


YALENTOMT MANUPACTURING COMPANY VS. ALDER, 


1654 Fed. Rep. S7. ; a5 ay 
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This is another case in the Circuit Court of Appeals © 
for this Circuit in which the facts were quite similar to those. 
in the foregoing case of the Enterprise Manutae suring Company 


vs. Landers, et al., 141 Fed. Rep. 240. The defemant copied 


with great >%bservance the detail of construction and appearance | 
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of the lock manufactured by the complainant, and the Court said; 
"We are constrained to believe it was intentionally and Cente ( 
erately done in order to increase his trade at the expense of). ¢ 


the plaintiff's", and the injunction wis granted. 








In the case of Wires Company ve. Consumers Company, 9 
a thy es wa 










seve th Circuit enunciated substantially the same doctrine, at) 


“ue {4 
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were the defendant, a manufacturer of root beer, deliberately | dk 
and designedly adopted the peculiar form of bottle which had 
been for a number of years known to the public as extlusively 
the plaintiff's form of bottle and packege of | root ‘beer. ‘These 
defendant also copies the plaintiff's label substan tantly, 


though using on the package his own name insteac of the plaeine =,» 








tiff's. The defendant used the pale green back ground such as | oY 
in plaintiff's label. The plaintiff's bottle which was ehpted 


as accent in yetie aT, mene a a 


pulled OF crown Hoppers werr ded" 


Jmikine, dm delive shay die eniatlen of fhe “our or Apyeale, 
gald, inter clita: fl 


"It is true that no one has & monopoly of 
(orm, nor has he a monopoly o* color, ‘of the shape of ae 
letters, of veographical names or his own name. An action 
like the present proceeds upon no such ground, but upon © if. 
t-& principal that one may not, by means lawful in them. |. 
selves when devoted to a lawful end, perpe* trate. & fraud. ya 
upon the public or infringe the rights of another. The ' aE: 
doctrine is not novel in this court. We have held. that Pe . 
one may not use his own name to work a wrong (Myer A Pao! 
Medicine Company 18 U. S. App. 372; Pillsbury vs... Mille. ). 
Compeny, 66 Fed. 841. ) Nor gSOOr sraphical names for Like  §.)°: 
purposes (Mills Company vs. Nagle, 86 Fed. 608). - Se hiatiatie 

One wav not use the color that snother has selected 
as « distinguishing mark of his eoods, nor use the same 

arrengenent of letters and of marks when such use is 
W1lin the design to market his coods as the goods of, another) 















and so work a fraud. The principal is well settled in. Me 
this court and need not be,.enlarged upon. Here: the... ‘yan EG ihe 
defendant used a bottle for the different bevereses. © 4s 
menufacturec by him which was distinctive and wholly hia: 






unlike the form of bottle used by the complainant in 
marketing its root beer. The defendant, as to root beer. 
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hut not as to other beverages, substituted as to the bottle | 
used, one icentical with the form of hottle used by the 
complainant* Tt is said that this was cone so that a» a 
bottle might contain two full glasses of tie peVEraLe. cmt 
This excuse is pretentious merely. The bottle coulc have ¥ ., 
ee peen enlarged witii out cuange of form. It was said et the ~ \" : 
“! "Bex that this! act was aimistake on the part of the defen- 
dant. This is a chartiable view of the act. But it is,"\.i6% 
in fact, erroneous. It was not a mistake. The ect was 
déliberate and designed. Its purpose clearly was to 
adopt the form of tackage previously adopted by the come~- 


plainent." 


— “fame 


i! 


A gomewhat similar case is that of the: Moxie Nerve 
Food Company vs. Bawubach et al., 32 Fed. Rep. 205, where 


the complainant put up its nerve food in a champagne bottle 
wrepper with the words "ivoxie 





wranped in a light brown 


Nerve Food" printed prominently thereon. After ihe soo emer 7 


had acquired a lerge sale for its goods the defendants ber 


to menufacture a preperation similar in taste, color and | 
vee al us heli Mh TY idle tii ' bi hs r 
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denring the words "Stundard Nerve ood", ete... written ecross 


the label, The Court enjoined the defendants from putting "| 


on the market any packages or bottle of the style of cham- 


pagne bottles in use by the complainant, when such bottles. | 
contained fluid resembling tha’ manufactured by the comploin-— if 
ant, and from using the words "Nerve Food", cither alone or i 
with others upon the outsice or upon the wrapper of any pack- | 


fi I 


ace containing such 2 fluid. 
(See also Moxie Nerve Food Company vs. Beach et al., 


32 Ped, Rep., 248. See also “yers vs, Thaller, 38 Fed, Rep.607) | 


In the case of Cook vs. Bernheimer, 73 Fed. Rep a. gan ek 


<\. YE iy M 
205, in this court, the complainant acguired a reputation for | 
whiskey bottles of a particular shape. The cefendant subse= 
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quently copied the size and shepe of the bottle, though the 
labels were dissimilar. Judge Lacombe granted the injunction tad 
end said: ** A is 


eho 38> ae complainant's case rests solely on the» form 


of package which it claims has been so imitated as to ‘make’ 7%) 
out a caseo® unfair competition, .« « « « « « Despite Ut oa 
defendant's denials -- and they only deny intent to . 


deceive the public, not intent to use «= form of package + eG 
ust like complainant's -= the Court cannot escape the | 
conviction thai. they found the square shaped bottbe 'con- 
venient and useful’ because it was ee to increase Mer iio 





the sale of their poods, and such increa ‘if increase’ {eee 
Bi there be, is due to the. circumstance iat the purchasers pe ee 
De from defendants have a reasonable expectation that the" 7!) 7) 


vitimate consumer, deceived by the shape, will mistake the hae 
bottle for one of complainant's. This is unfair con-= 
petition within the authoritiesand should be restrained." 
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This cass was & motion for preliminary injunction. 
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The attention of tne Court is also directed to the 
ais... | case of ueiatere Stone heed VSe wallace, 52 Wed. Reps vii Ad 
F +t: en 8 pl: nr, he ey 14 r » + be Ae ; - =i i NG oe : ont L pa. a ith Oy a - 
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In the Gase of iiilnom ve. Foster, 80 ed. Ren. 896, 











dudce Coxe, in rendering the oninion, said, inter elia: 
"No man should in this way be permitted to anpropriate - 7 

the fruits of another's incustry or impose his goods on ft 
the public by inducing it to believe that they are the | . 
goods of some one else. If A presents his goods in such aha 
a way that a customer who is acquainted with the goods of § 
B, and intends to purchase them, is induced to take Aft 
the goods of A instead, believdng them to be the goods of — ae 
B, Ais guilty of a fraud which deceives the public and © 49. Vie 
injures his competitor. Where the goods of s manufacturer. 9): \\2 
have become popular not only because of their intrinsic 
worth, but also by reason of the insenious ettiractive ‘and ‘gigs 
persistent manner in which they have been advertised, | it. 
the good will thus created is entitled to protection. ; aa 
The money invested in advertising is as mich a part of 9 
the business as if invented in buildings or machinery, fe 
and & rival in business has no more right to use the one ue 


than the other -- no moze right to use the machinery by “' ie 


2 
which the gocds are placed on tre market than the mac hinegy a ke 
woich originally created it.! Ne one should be permitted. aH 


to step in at the eleventh hour and avpropriate edvantages. Dia 
reavlticng from years of toil On 26 PATt oF another. rata a4 
Tre action is based upon Ceeontion, unralrness end 5 | 
“rand, and wien these are established the courts should ms 
net hesitate £0, act...” : | ( 
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In the case of Dennison Manufacturing Company vs. 





Compton Manufacturing Compeny, 94 “ed. Rev. 651, Judge Brad- 


SEAM Pond » said a. inter alia 





"The ys adual Bit progressive judicisl developement . 
oF the doctrine of unfair competition in trade has sed 
lustre an thet branck of our juris=-prudence as an embodi- 
ment to & maken marked derree of the principles of high 
business morality involving the nicest discrimination 
hetween those tings which may and those which may not.be 
ee done in the course of honorable rivalry in business he. 
This doctrine rests on the road proposition that equity. 
ou will not permit any one to palm off his goods on thé ae Ge 
va as those of another," : Wi 



















we Attention is also called to the cage of Leggett & 
Myer Tobacco Company vs. “ynes, 20 Fed. Rep. 885, where the 


defendant copied the shape of complainants! plug tobacco 
























though tre tin tag on cefendsant's wag dissimilar in shape from 


ae oes SAB... Ae Rar sri Cocudalrtpas ae cage the Court ee 
po = ey $4 wel ek nk ie atta oc Moe Was ab ba : 
“tr me "In looking at. thie’ tradecmatie to 'sée 3 Wye bled; at.is , | 
qo far an debtation of another us to deceive srdinasy rem es ene * 
Helos exercising OTdlNUty cure woe plirchasing., 
we must mob look at the device atone, but we ruist, alme 
examine tho article wpon which is “plac ed. If there is 


a resemblance in it to another CLELe bearing the trade- 
mark that is claimed to heve ee infringed, and if this u 


resemblance when blended with the nape arance of the 
device has a tendency to deceive the ordinary public, 
into the belief that they are buying the other article, 
then the very nature of the article becomes potential 
evidence in the case to show a purpose to deceive .. «4 
Now, while there is no trade-mark in the shape of the 


ant ae 


ies Ses + 





plugs of tobacco of complainant, and consequently defen= re 
dant could make his plugs in any shape ‘ie pleased without Toy! te 
being guilty of an infringement, yet when he makes his hed 
plugs in such a way as to give tnem the general appearance ge 
of complainant's and puts on them a device of such a Ns 


as 


character and of such shape and anpearance as that the | 
customer generally when he sees the shane end appearance ‘ 
of the plus and the device on it will be deceived into *4 
the belief that it is complainant's tobacco that he is 
buying, there is a state of case presented by blending the 
size, nuture und structure and appearance of the plug Bee 
with the device which would not exist if we view either \ 
“ the plug of tobacco of the device separated." 





In the case on Globe-Wernicke Compa°v vs. Brown & 


Besley, 121 Fed. Rep. 90, which involved the size,shape,form is 
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and general apnearance of a letter file as well as a trade- i 
mark, the Court of Appeals, said, inter alia: , i 1. 


PARA tpt pod ed tee 
"This particular file (ene of many made by | 


annellants) came to be known to the tale not by the . - 
word or emblem merely, but by its apnesrance as a _ 
wnole, wich had been uniformly maintained and ae 
in which the word and enblem were but two of very ea if 
features ». . « « « « Conceding arguendo that anpellants 2 
had no valid trade-mark in the word "leader", nor in the -— & 
globe embien, and that appellee might fairly use any of . iy 
the elements of appellant's "leader" file in such a way i 
as honestly and efficiently to distinguish his own file oan 
from anpellants, nevertheless it was unlawful for appellee  ® 
to copy the ensemble of the "Leader" file, as it did, — 
with the purpose and effect of misleading the public." i 
' qh - 


Attention is also called to the cases of Draper vs. 


Skerrett, 116 Fed. Rey. 209; Sawyer vs, Horn, 1 Fed. Rep. 24). 7 a 
“kee Uy 


-Bueks Stove and Range Company vs. Klechle,,.76. Bed, J a 85. sas oe 


HO urlaneatil 
It is respectfully submitted that fron the scta of 


a. a2 2 


the defendant shown in this case, it is clear that the intent 4 | 
of tne defendant to defraud both the complainant and the pub- y 
lic was present. The question of intent is thoroughly covered 3 
by the quotations from the decisions of the courts hereinbefore | p 
made, ai 
That tye defendant in tuking the casting or } i?’ 
ies 
electric type plate o* the complainant's Pagliacci-Scotti ~— ie 
record: , as ell as other records referred to in their . “ 
catalogues in the affidavit of A. 0. Petit, and pressing Nail 
(i 
counterfeit) records tnercfrom and selling the same, 4s wee ; al 
submit was done, commit ved acts to defraud both the con= Se 
plainant and the public for unfair -né disloyal competition | 
and in unfai: trade and sould be enjoined in this motion under _ 
the decision cited. , 
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In conclusion I would ewil your Jionors attention if 

to a decision of the Tribunal de Commerce du Department de 2 

la Seine, of France, in the case of the Columbia Phonograph | m 


Company, Ltd., vs. Duval,’ rendered March 26, 199%, 
t alte ws 


This same question of unfair competition in 
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‘copying or duplicating sound records was before the Court es 
in this Treich case, and the Court, after reviewing the : ie 
bie ; | 
oi merits of the case, granted the prayers of the complainant » Tui seated 


a. ana enjoined the defendant. A translation of this decision has 
been received from a representative in Paris, and is attached | 9 
hereto. i | 1 , $i. T 
Ripe, CER thie connection I would also call attention +0 ne 
the last paracraph of the »fficavit of Paul #. Cromelin, ; 
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(tered) ve. iitart Ve Py Sradley, sinich motion for preliminary 
injunction is set for hearing on the same day as the present. 


Which parebraph reads ag follows: 
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"I amin receipt of a letter dated Jaquary 4, 1909, isthe, % 
from the European headquarters of my company, informe | %)) oD 
ing me that the Appeal Court in Germany hag just rendered ' 


a decision condemning a record-copying firm under the Seale hte 
German laws; specifically that the Kanamergericht hag © «wh. 8 


rendered the decision in favor of the Gramophone Company: 29! . & 


agrolnst a firm engaged in copying or duplicating its-' °° °° 
records, My correspondent has promised to obtain and send!) 
to me a copy of said decision ag goon as he can get the Te 
same." Peer is ae 


. ea ae 


All of which is resnectfullv submitted. 
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| ing, in the WU, 3. of America only, we hereby. accept “11 thay oi 
| ters and conditions provided in the foregoing, and tone eo 
| nants and agree 0 faithfully perform ell of ‘sxid conditions . 
and terms, and to observe the said list-prices, Liscounes a. 
end tarus ss well as other prices end terns, ‘thet may be) | og 
| é . |veptablished: trom time to tine by the Y. ta Ne, CO,, Upon pe ys ie 
| f | such oatterns, ciges or styles of their WLS, “end. nay bes. ice 
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\Dear Sir:- ees 


The firm having the exclusive sale of Victor goods in India, 


writes to us that the James Manufacturing Co. sof Bombay, are in po rte > 


ing Victor Talking Machines and Records into India and that their a- na 
gents in New York are Dadabhoy & Co. 


that you can look out for orders for Victor goede eminating from: these” # 
people, 





i. 4: Sirs 
reach Indian or other foreign markets can be traced back ta you, retaine 
Yours very truly, 


VICTOR TALKING MACHINE CO. _ 


ist 


Raymond R. Wile 
Research Library 


pene ‘a 


We give you this information 60. i | 
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CAMDEN, N.J. usa Oct. 22, 1908. “ri. oe 


Line ft + | 
iy (COPY OF THE NOTICE SENT TO ALL VICTOR DISTRIBUTORS) . P< 
& : a ree: 
It is our sincere desire to properly limit the number of Victor re Ae a 


ie Dealers throughout America--to limit them to the end that Victor goods. eee 


is may receive a more powerful, and enthusiastic representation ee ide Z 

1) el ever before. ; ie oy 

4 We wish our present line of Victor Dealers encouraged; we . ‘anak! Sel 
desire new Victor Dealers only in Cities and Towns wherein our interests = « 
are not properly taken care of at the present time. . yin et es ee 


We propose to limit the indiscriminate placing of Victor Dealers pear ae’ 
_ $0 that those now handling our product may never be in fear of some poor 9 .0- 
- representation being placed with some very weak merchant, a barber shop , * § 


or other undesirable person; hence the following ruling will go into ef= Ji: ee 
fect on and after this date, viz.& : Nal Ay 
NEW RULING. ‘ 


OUR DISTRIBUTORS MUST IN EVERY CASE WHEN QUALIFYING A NEW 


DEALER, AND, BEFORE SHIPMENT OF THE GOODS, SUBMIT TO US HIS CONTRACTS, Fy | 
SIGNED IN TRIPLICATE, TOGETHER WITH STATEMENT OF THE AMOUNT OF HIS ,\s4 
. INITIAL ORDER. THE DISTRIBUTOR WILL THEN AWALT AUTHORITY FROM THIS ~~ | | 
“= COMPANY TO QUALIFY THE DEALER, WHICH WILL BE PROMPTLY FORTHCOMING IF 8), al 
DESIRABLE, AND THE CONTRACTS AT THAT TIME WILL BE RETURNED; ONE COPY Byatt. 
G T0 THE DISTRIBUTOR, AND ONE DIRECT TO. THE. DEALER ACCOMPANIED BY HIS hate Mo 
; IDENTIFICATION CARD. , ci ae 
ae Full information is tabulated jin our offices regarding the | ON a 
~\  gstatus of the Victor representation in each Town, and our Judgment as to STH 
8h the desirability of qualifying new Dealers. must be accepted as ‘Pinal, ! BA 
Le The above ruling should in no instance cause a delay in ship- a 
,'s ment of more than a weeke Telegraphic authority may be had upon _. ‘eke 
iis request, and.to a Dealer who has delayed putting in the. ‘Victor line all. ea 
.. these years, this slight final delay can be of no great moment. ROMs 
aaa Any failure to comply with the above request will be eonstrued a 
Dust BS! a violation of our contractural relations. | eet. ae Sa 
Bane Very truly yours, : | Care ae 
VICTOR TALKING MACHINE la a 
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TO ALL VICTOR DISTRIBUTORS AND DEALERS -- WARNING me ade | 


. 
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Dear Sine. 
We have noticed certain advertisenients and circulars recently 
put out by the Continental Record Company, of New York City, Ne Y., or "3 


by Winant Ve P. Bradley, of Brooklyn, N. Y., in which they offer to sell: | 


certain disc sound records to the trade and public generally, noted Ty wigeh 
in their list or catelsugue which records it is stated_are "made in this 
country from Mother Records imported from foreign countriese" One oF Rote 
the circulars which we have seen states, among other things: bie 
"In re Continental Grand Opera Records (Dises only) 
I beg to enclose you advance list of high Ae sy EaRRE) ead 
elass Grand Opera records, by prominent artists of eh ts Vit Bg 
i” ? the world-wide fumc at prices averaging not more ¢ — 
bet than half those now charged for the originai records. 
The records themselves are pressed up on the very aM ee 
highest class of material finished equal to the origi- 
nale The character of the record itself is identical 
with the original record and experts who have Listened 
to my samples are unable to determine between the | 
original and the copy." 
The circular also states that an additional number of 150 of i “* 
the most popular records now in existence will be ready by the time a’ - (* vis 


reply is received to the lettere It also states that "These records 


‘are made in this country from Mothers imported from foreign countries." ee 
This letter is dated November 1, 1908, apparently circulated in the ) e 
trade over the name of Winant V. P. Bradley, Sales Agente 
ne se ee “gunners ies Aerie & | | Tact lie, Mla i Wettipan ait ei Ro | ita 
ii Jatheye se g, NVA st TAT MSS Ue Oke eat Ooeene aed Wer ve ‘; 
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It is hardly necessary for us to advise you that these records 


are, as we are advised, infringements of our patents, particularly the 





adjudicated Berliner Patent, No. 534,543, dated February 19, 1895, and 








~ our recent Johnson Patent, Now 896,059, dated August 11, 19083; and ‘ 
further, that these records are, from the list submitted, and from the Lt ; 
ee ed 
statement made as to many of them, apparently "dubbed" or copied from . . ee 
our own high class opera records, such for instance, as the Caruso — a a 
selections, and of OL BEE tae talent who sing pEGnusi vets for, the Victor “i 
Palins hachine KaneaHy. i 2 
. This of course we regard as a gross infringement not only of our. 
patent rights, but a violation of all the well settled principles of We igs 
fair dealing, and constitutes unquestionably unfair competition, which < Br: 
ich i. doubtless the courts will suppress as soon 4s suit is brought. | Sar et 
a It is, therefore, our intention, if this aafringement is not ac: 
| promptly descontinued, to institute the necessary legal proceedings, a 
: and it is unnecessary for us to suggest to you that all these goods so 
advertised will in our judgment be Liapye to injunction, and render, ! 
| < not only the manufacturer, but the dealer and purchaser liable. 3 ibaa 
aaa) We feel convinced of your desire to encourape only fair dealing, , fat ath 
st and not to handle infringing goods, and trust that our confidence +8) its a . 
not mistaken. | 
Very truly yours, si ys ou 
| VICTOR TALKING MACHINE OE e 
he a cP Maange a 
Ba ths ie ae oF Ces ey ake ah 
| General Manager. 
! 
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CAMDEN, N.J. u.s.4.0ct, 1Loth, 


The enclosed announcement is issued to our. 
Distributors - not in the nature of a statement cf a new 


tO attitude that we have tsken towards Distributors, as this 


has been our position in the matter salmest 


inception of the Victor Talking Machine Co. 


cince tne 
put rather 


- to reinform sach Distributors as may have forgotten our 
conditicns, most all of whom have simply been notified 
verbally of these conditions et the time they were 


‘ made a Distributor. 


We believe furthermore, that the notice is 


practically unnecessary, as Tew, if any, of our Distribu- 


tors are handling any other disk goods at present, and 


fie bin such as have in tne past taken them up through @ miscon- | 
Biya eo -eeption of our attitude, have cheerfully relinguished 
the 3 


them upon request. 






ut 908 * 


~ 2 = * 

F However, in order that a perfectly plein under- 
standing may now be had, we wich you to take careful note 
of the issuance of the ericlosed mandate. 

We wish to be justified in your eyes in this 
attitude, and have no doubt but that the statements made 
py us here will fully jus’ify our position. 

mbit Unprecedented sums of money - millions - have 

' been expended in acquiring patents, developing same, 

building wo an adequate plant, and acvertising this. article 
ee so liberally and breadly as to create a demand, from which 

af a 
‘<a we are ali reaping reasonable results. 
Trading and preying unon th. popularity of our 
wares, piratical manufacturers and interlopers have come 

et ae sal porte the ma. rKket, With weeny. infverlLor im: pore 6&8 well ag 
' ‘ i Ly My + ME . 3 bode ' 
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w a miserable catalog of selections, the very stocking eS ah 
of which by Jobbers and Dealers has resulted, and : , ‘hale “a 
wili continue to result, in much damage to this | fant em 
Comnany as well as to cause discouragement and disgust pd Ee 
on the part of most of the Derlers who may stock them, rT) a 

} on account of their unsalability, and wrich, if per- ce, et ae 

~ mitted to continue, will prove a serious menace to , ea ea 
the industry in general. | etl i 

. eee | 
It is, of course, a serious temptation to a | RS, 
Dealer to have goods - no matter how inferior - offered 6 of bow, 
to him at cut rates, and at such low costs as to invite ER eR oie 
their being retailed at cut rates, | 1 Rs 
: a SEES AN 
| Our ruling will exert a powerful influence, cnn DP GA ie 
of tending towards the centralizing of the best advertised =... ESM 
and most noted Talkinz Machine Goods into the hands of : eek, 
the present line of Dealers, and force these outsiders ie 
to search for and develop new trade in new fields (if N fi 
they can) instead of preying upon the trade already built eS ee 
up by manufacturers who have, by their advertising and Le ee 
methods of marketing, concentrated the sale and consigned nee A eae 
their interests and the entire distribution of their | MMPs: | ° 
wares, at good and assured profits, into the hands of : oly nes 
their present Contracted Distributors and Dealers. hee 
hai Reals = 
bal We sincerely hope and believe that our Distribu- ae 
tors, after due thougnt vnon this SHEE Sx -i1 ugree ys ere ia 
that this condition is a wise one, and instead of being My at 75. 
| in any wise a restriction of trade, wil eave to the ‘at, WM a 
advantage of and a potent developer of our young and ye 
rapidly expanding industry. 
: Our aims shall continue to be:- 4 Tait 
, 4 ist- QUALITY OF OUP GOODS - 2 quality which will be” iar a 
rior ie . found, by actual and critical cowrparisen, to be with- «0 une. 
ne cut serious competition in any part of the World. ON RGR 
end - A most liberal distribution of profits to our Dealers, : 
“i and profits that are assured them, under a strict 15 
ANY and unswerving business policy, under @ contract. 
Stet 3rd - We shall continue te offer the best catalog, most 
Mypd extensive and comprehensive of any Talking Ma- -' 
ene chine Company in the World. We are prepared Tune 
nh saan,’ by our Impresarial, Operatic and Musical connect- |. es. 
oF: of ions, as well as financial ability, to secure fe) Un eae 
ei hat and retain the World’s greatest Artists for ie a aie a 
laa your records. erty as 
: Mr es - 
4th - "His Master’s Voice" - probaby to-day the best Bee iii 
known trademark in the World, shall be doubly vi 
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so well known within a short time. Our Adver- 
tising Campaign an¢ expenditures shall be quad- 
rupled by ways, methods and influnces thet shall 
prove absolutely unique in our trade. Our compet - 
itors will be absolutely unable "to go the pace", 


It shall remain cur policy to take care of the 
interests of Victor Distributors and Dealers, 
and to make suck moves as will best permanently 
concerve their interests, to the end that they 
shall feel at all times, a confidence in this 
Company and its wares, which will win their 
exclusive allegiance and hearty co-operation. 


Very respectfully, 


VICTOR TALKING MACHINE COMPANY, 
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IN THE CIRCUIT COURT OF THE UNITED STATES. 


Bastern District of New Yorke 
In Equity. No. 

Victor Talking Machine Company, a corporation 
organized and existing under the laws of the State of New 
Jersey, 

Complainant, 
Vie 

Winant V. P. Bradley, a citizen, resident and 

inhabitant of the Eastern District of New York, 


Defendante 


= a "Ss “Sa 


REPLY MEMORANDUM ON BEHALF OF COMPLAINANT. 


= as 2 ae 


At the hearing on February 20, 1909, the defendant 
was allowed to file additional reply affidavits on or before 





March 2, 1909, to which the complainant was given the privilege 
to reply by affidavit to be filed at the hearing fixed for 


Mareh 4, 1909. The defendant on March 2, 1909, served a copy 


‘= 


of an extensive affidavit of Winant V. P. Bradley, the defend- 


9) AC 
. * yh! ee z 
Vp Ree 


ant with exhibits attached, of about twenty-two pages. | ey. 


i 
2 


It is desired on behalf of the complainant, to file 
a snort supplemental memorandum in reply to the said affidavit 
and exhibits of the said Bradley affidavit of March 2, in ad- 
dition to and in conjunction with a replying affidavit of 
A. C. Middleton, on behalf of the complainant, verified March 


vi “ - 
Raymond R. Wi 
Research Library 
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3, 1909. 


RE RECORDS SAID TO HAVE BEEN PURCHASED FROM THE 
BERLINER GRAMOPHONE COMPANY OF CANADA} 


The defendant seeks to excuse its acts in counter- 
feiting complainant's records on the allegation of the defend- 
ant, that xktwm some of the counterfeit records in evidence 
were made from disc records purchased by the defendant in 
Canada from the Berliner Gramophone Company of Canada, and that 
for some reason on this account, which is not clearly explained 
by the defendant, the defendant is tnerefore excused. 

It is respectfully submitted that even if no other 
evidence were produced, the acts of the defendant complained 
of, would be equally reprehensible and in unfair competition 
of trade. If such were the case, the defendant Bradley on page 
6 of his affidavit of March 2, 1909, shows that these very 
records had, among other things, printed upon the label that- 

"This record is preessd fron Victor Talking Machine 

Company's matrices. 

Licensed for sale and use in Canada only." 

That such records had upon them the following license 
notice ,- 

"NOTICE. 

"This record is licensed by us for sale 
and use only, when sold at not less than the 
price marked on the record, and solely for the 
purpose of producing sound direct from the re=- 
cord. All parties violating these conditions 
or otherwise infringing uponour rights, will 
be subject to suit and damages. 


May 1, 1908. THE BERLINER GRAMOPHONE CO. 
of Canada, Ltde" 


It is therefore apparent from the defendant's own 
showing that these Canadian records from some of which he 
claims to have made the counterfeit records, were pressed 


from the complainant's matrices and licensed subject to cer- 
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tain special restrictions; that the records were not sold: 


outright by the complainant, but were merely licensed through 


ee See Gramophone Company of Canada, for certain certain 


specified uses in Canada only, andamong other things, were 
licensed “solely for the purpose of producing sound direct 

from the record", and that therefore, among other things, these 
reoende a3 Was the case with the complainant's records in the 
United States, were not sold and given to the public absolutely, 
but under certain special restrictions, reserving certain 
property rights in the complainant. 

Thecomplainant, therefore, outside of his ordinary 
right to restrain unfair competition, under the well settled 
authorities, has also a right in analogy to the comnon law 
rignt, to literary property, trade secrets, etc., which have 
not been lost by publication or abandonment. In this connec- 
tion, in passing, the attention of the Court is directed to 
the decision of the U. 5. Supreme Court, in the case of the 
Board of Trade of Chicago, vse Christie G- & Se Coe, et ale, 

198 U. 5. 236. The attention of the Court is directed to an 
extract from this decision by Mr. Justice Holmes, contained 
on page 26 of the Defendant's brief. 

The affidavit of A. C. Middleton, of March 3, 1909, 
on behalf of the complainant, further shows that all these 
matrices of the Victor Talking Machine Company's records, used 
by the Berliner Gramophone Company of Canada in pressing re- 
cords, such as referred to in the Bradley affidavit of March 
2, 1909, are the exclusive property of the Victor Talking Ma- 
chine Company, and that the Berliner Gramophone Company of 
Canada merely has the rizht to press records from matrices 


belonging to the Victor Company, for sale only in the Dominion 


of Canada, and in no other place oy” places, and that the records 
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pressed therefromi, could be used only for the purpose of 


producing sound therefrom, and for no other purpose. Mr-e ) tig 


Middleton's affidavit further shows that the said Canadain 


Company, pays unto the complainant for the privilege of | 


pressing records from the Victor Company's matrices in Canada, 
@ certain amount in accordance with the number of records 


pressed, and also pays to the Victor Company, in addition 


for each record the royalty which the Victor Company is re- ae 


quired to vay to the artists singing or reciting the se- 
lections recorded upon the matrix or recorde 

It is therefore respectfully submitted that even 
if the defendant did make its counterfeit records or some of 
its counterfeit redords from records purchased in Canada, from 
the Berliner Gramonhone Company, Which were made as shown, 
from Victor Talking Machine Company's matrices, there could be 
no distinction drawn under the circumstances, frou counter- 
feiting records of the complainant country in this country. 

The attention of the Court, however, in this con- 
nection, is called to the fact that there is no specific aver- 
ment on the part of Bradley, the defendant, that all if any, of 
the said counterfeit records in evidence, were made from xusk 
Canadian records. But we submit, it is immaterial whether 


they were,or were not. 
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The attention of the Court is here directed to the, a nfayeee 


authorities cited by the complainant in its brief heretofore 
filed on March 1, 1909, on pages 8, 9 and 10, and pages 12, 
to 22 including the case of the Columbia Phonograph Company 
Limited vs. Duval , which we submit abundantly supports the 


complainant's right to injunction in this case. 
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The inaccurate character of Mr. Bradley's affidavit 
of March 2, 1909, is evidenced, among other things, by Mre 
Middleton's testimony, showing that Mr. Bradley is entirely in 


error wnen he states on page 5 of his affidavit that "the com- 
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plainant attempted through the Courts of Canada, unsuccessfully 


to enjoin - " the Berliner Gramophone Company of Canada, from 


Stat og 


copying or dubbing complainant's records; Mr. Middleton states 
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"the complainant company never brought suit in the courts of 
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Canada to enjoin the Berliner Gramophone Company of Canada 
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from dubbing records, as alleged in said Bradley affidavit." 
Mr. Middleton also controverts Mr. Bradley's statement on 
page 5 of Bradley affidavit, that many persons and corporations 
have been dubbing records from commercial records of others, 


at least as far as the complainant's records are concerned; 
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Snhat of this defendant, was that of A. T. Armstrong, in which 
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Mr. Middleton also shows that Mr. Bradley is in 
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that the complainant claims to have the exclusive right to 
the singer Antonio Bonei, for record-making purposes; he shows 
that Bonei does not sing for the Victor Talking Machine Com- 
pany 


RE ALLEGED ILLEGALITY Of COMPLAINANT'S 
BUSINESS. 
A large portion of defendant's brief (pages 4 to 18) 
is devoted to a strained argument that the complainant by virtue 
of certain Distributors' and Dealers' Contracts, copies of which 


are attached to the Bradley affidavit of March 2, 1909, should 


Raymond R. Wile. 
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: Re 
‘os be held to be combining and conspiring with its dealers and ccd 
aS distributors for the purpose of monopolizing the talking machine i 
7 business, and is therefore an illegal monopoly and liable under 
i the Sherman Act. ‘ 
q It is respectfully submitted that a careful reading . 
s of these Dealers’ and Distrioutors' Contracts,, by which the E 
fi Victor Company gives certain discount privileses, in the = 
a selling of its goods under certain conditions, will clearly 4 
ae show the unfounded and unwarranted character of the defend- "3 
" ant's contention, and that further argument on the part of the 3 
a complainant should not be necessary. a 
v The complainant has a perfect right without violating r 
# the common law or any statute law, to sell its patented goods ok 
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to whomsoever it sees. fit, and under such restrictions and 
as it sees fit. 
The defendant has cited a multitude of authorities, 


applicable to circumstances and facts, which are not involved 
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in this casee There can be no doubt, we submit, as to the 
legality of the complainant's acts and its right to make such 


Dealers! and Distributors' Contracts for the sale of its 


patented goods. In this connection, we would cite the follow- ‘ 
ing authorities:- J 


RUBBER TIRE WHEEL COMPANY VS. THE “ 

MILWAUKEE RUBBER WORKS COMPANY, 154 FED. REP. 358. 

The Rubber Tire Wheel Company began its action to 

recover royalties on account of defendant's use, under a li«- 


cense system, of a patent for improvements in rubber tired 





‘ wheels, which royalties the defendant had failed and refused 


to pay The defendant's main defense was that the license 
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system was in violation of the Sherman Anti-Trust fink, fos the 
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Wisconsin statutes of 1898, which prohibited Wisconsin cor- 


e ee ry y a 
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-pdrations (defendant was one) from entering into any arrange- 
ment or contract intended to restrain competition in the supply 
or price of any comnodity constituting the subject of commerce 


within the state. 


In rendering its decision, the Court said, inter alia, 


"The Wisconsin Statute is eliminated, cece. because a 
state cannot subtract from the right conferred upon a 
patentee and his assigns by the federal laws. ceeee For 
the protection of the physical or moral health of its 
citizens a state may restrain the use of 'the corporeal 
thing or article brought into existence ny the applica- 

a tion of the patented discovery',- but such a laying on of 
ae hands does not touch the monopoly of the federal grant.” 





"Under its constitutional right to legislate for the 
promotion of the useful arts, Congress passed the patent 
statutes.e The public pvolicy thereby declared is this: 
Inventiva minds may fail to produce many useful things 
that they would produce if stimulated by the promise of a 
substantial reward; what is produced is the property of 
the inventor, he and his heirs and assigns may hold it as 
a secret till the end of time; the public would be large- 
ly benefited by obtaining conveyances of these new prop- 
erties; so the people through their representatives say 
to the inventor: Deed us your property, possession to be 
yielded at the end of 17 years, and in the meantime we will 


x rotect you absolutely in the right to exclude every one 
i ‘rom ma} making, Using, ading ng patented, without 
ay your permission." 


Citing the case of the Victor Talking Machine Com- 








4 
4 pany vse The Fair, 123 Fed. Rep. 424, the Court further said,- 
g 


a "Congress put no limitations, excepting timg, upon 

tae the monopoly. Courts can create none without legislating. ia 
| The monopoly is of the invention, the mental. concept as hog 
distinguished from the materials that are brought together “' } 


‘ to give it a body. Use of the materials, as noted above, 
"9 may be enjoined as injurious to the public, but that does 
i not invade the monopoly. Use of the invention cannot be 


had except on the inventor's terms. 





5 see also 

: U. ©. Consolidated Seeded Raisin Company vs. Griffin, 

i & Skelly Co., 126 Fed. Rep. 364; 

‘ Columbia Wire Co. vs. Freeman Wire Coe, 71 Fed. Rep. 
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see also 
Bement vs. National Harrow Coe, 186 Ue. Se 70; 
Rupp-Wittgenfeld Coe ve Hlliot, 131 Fed. Repe 730; 


Miles Medical Co. vs. Boldthwaite, 133 Fed. Repe 794; 
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Board of Trade vs. Christie Grain & Stock Coe, 198 c| 
U. Se 236. E 
The rights of this complainant under this parti- 4 
cular Distributors’ Agreement referred to by the defendant : 
herein, were sustained in an opinionupon Demurrer to a Cross P 
Bill by Judge Knappen, of the Ue 5S. Circuit Court for the 


Western District of Michigan, Southern Division, December 3, 


| 
. 


1907, in the case of the Duplex Phonograph Company vse Victor 
Talking Machine Company. 

Tt is therefcre apparent that complainant's said 
contracts are nothing more than privileges to distributors and 
dealers under certain conditions which the distributors and 
dealers agree to and are required to abide by, in order to have 
the benefit of the discount, and that there is nothing in them 


illegal, even if the goods were not patented, but, the fact 





is that the said agreements deal entirely with patented goods, 
end clearly come within the authorities above cited, if the 
agreenent were ctherwise illegal, which it clearly is not. 
Attention is called to a statement on page 4 Of. yyy. 
defendant's brief, relative to agreements concerning patented 


articles, which is not supported by the authorities he cites, 





in any of the cases quoted in the said brief. 


am 
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It is respectfully submitted that to allow the de- UF 

fendant to continue counterfeiting complainant's grand Opera , 
records or any other records, pending final hearing, would hs 
te 
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= a 
: is cause a great and irreparable damage and injury to the com= at 
" plainant, and further, encourage others who are watching the ie 
sl outcome of this case to do likewise. Py enjoining this de- m 
Ko fendant in the insipiency of his infringement, would be to do | | 
| him no great harm or damage, in fact, as shown by complainant's a) 
affidavits, his investment and business is so comparatively a 
small that an injunction at this time would cause littie or tes “ 
no damagee ‘Should this preliminary injunctionbe mapprexed, “tg 
i refused, the complainant has no right of avpeal, and it will be i 
| therefore helpless in this cause until a distant date when t 
the case should be ready for final hearing. 
: It is respectfully submitted therefore, that in view 
3 ; of the clear showing by the complainant of this gross invasion | r 
f of its rights, in unfair competition, and in view of the 
e~ enormous and irreparable damage that will be done to its busi- 
ness, to allow this defendant at the cost of a few cents to 
copper-plate and counterfeit its records, some of which in- 
Fi volved the expenditure of about Five Thousand Dollars, each to 
“ produceH, that the discretion of the court should be exercised 
4 in favor of the complainant, and preliminary injunction granted 
i~ All of which is respectfully submitted. 
toe eg 
: March 4, 1909. oe 
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([Puntic—No. 349.] 
' [H, R..28192.] 
_An Act To amend and consolidate the Acts respecting eopyright. 


Beit enacted by the Senate and House of EE renee of the United 
States of America in Congress assembled, That. any person, entitled 
thereto, upon complying with the provisions of this Act, shall have 
the exclusive Ti cht: , | 

@) To print, reprint, publish, copy, and vend the copyrighted 
work; 1 (eed | at 

, (b) To translate the copyrighted work into other languages or dia- 
leets, or make any other version thereof, if it be a literary work; to 
dramatize it if it be a nondramatic work; to convert it into a novel 
or other nondramatic work if it be a drama; to arrange or adapt it if it 

' be a musical work; to complete, execute, and finish it if it be a model 
or design for a work of art; ; 3 

(c) To deliver or authorize the delivery of the copyrighted work in 
eke for profit if it be a lecture, sermon, address, or similar pro- 
luction; . | 
(d) To perform or represent the copyrighted work publicly if it be 
a drama or, if it be a dramatic work and not reproduced in copies for 
sale, to vend any manuscript or any record whatsoever thereof; to 
make or to procure the making of any transcription or record thereof 
by or from which, in whole or m part, it say In any manner or by any 
method be exhibited, performed, represented, produced, or repro- 
duced; and to exhibit, perform, represent, produce, or reproduce it 
‘in any manner or by any method whatsoever; hy 
(e) To perform the copyrighted work publicly for profit if it be a 
musical composition and for the purpose of public performance for 
profit; and for the purposes set forth in subsection (a) hereof, to 
make any arrangement or setting of it or of the melody of it in any 
system of notation or any form of record in which the thought of an 
author may be recorded and from which it may be read or repro- 
duced: Provided, That the proses of this Act, so far as they 
secure copyright controllmg the parts of instruments serving to repro- 
duce mechanically the musical work, shall inelude only compositions. 
nublished and copyrighted after this Act _goos into oflect, and shall not 
include the works of a foreign althor or composer unless the foreign” 
state or nation of which such Author or composer is a citizen or subject | 

A erent, either by treaty, convention, agreement, or law, to citizens of 

me. the United States similar rights: And provided further, and as @ con- 

—. dition MH extending the copyright control to such mechanical reproduc-_ 

RR tions, That whenever the owner of a musical. copyright has used or — 





permitted or knowingly acquiesced in the use of the copyrighted . 


work upon the parts of instruments servinst to reproduce mechanically 
the musical work, any other person may make similar use of the 
copyrighted work upon the payment to the copyright proprietor of a 
royalty of two cents on cach such part manufactured, to be paid by 
the manufacturer thereof; and the copyright proprietor may require, 
and if so the manufacturer shall furnish, a report under oath on the 
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twentiethday of eachmonthonthenumber of parts of instruments man- 
ufactured during the previous month serving to reproduce mechanic- 
ally said musical work, and royalties shall be due on the parts manu- 


factured during any month upon the twenticth of the next sueceeding 


month. The payment of the royalty provided for by this section 
~ shall free the articles or devices for which such royalty has been paid 
from further contribution to the copyright except in ease of public 


, peuonaenes for profit: And provided jurther, That it shall be the +, 


uty of the copyright owner, if he uses the musical composition him- 
self for the manufacture of parts of instruments serving to reproduce 
mechanically the musical work, or licenses others to do so, to file notice 
thereof, aecompanied by a recording fee, in the Copyright Ollice, and 
any failure to file such notice shall be a complete defense to any suit, 
action, or proceeding for any infringement of such copyright. 

In ease of the failure of such manufacturer to pay to the eopyright 
proprietor within thirty days after demand in writing the full sum 
of royalties due at suid rate at the date of such demand the court 
may award taxable costs to the plaintiff and a reasonable counsel 
fee, and the court may, in its discretion, enter judgment therein for 
any sum in addition over the amount found to be due as royalty in 
accordance with the terms of this Act, not exceeding three times 
such amount. 

The reproduction or rendition of a musical composition by or upon 
coin-operated machines shall not be deemed a public performance 


for profit unless a fee is charged for admission to the place where» 


such reproduction or rendition occurs. 

Seo. 2. That nothing in this Act shall be construed to annul or 
limit the right of the author or proprietor of an unpublished work, 
at common law or in equity, to prevent the copying, publication, or 
use of such unpublished work without his consent, and to obtain 
damages therefor. — at | 7 

Sec. 8. That the copyright provided by this Aet shall protect all 
the copyrightable se onee parts of the work copyrighted, and all 
matter therein in which copyright is already subsisting but without 
_ extending the duration or scope of such copyright. The copyright 
upon composite works or periodicals shall give to the proprictor 
‘thereof all the rights in respect thereto which he would have if each 
part were indivitnally a ig aaa under this Act. 

Sec. 4. That the works | 
under this Act shall include all the writings of an author. | 

Sec. 5. That the application for registration shall specify to which 
of the following classes the work in which copyright 1s claimed 

ongs: 

(a) Books, including composite and cyclopedic works, directories,. 
gazetteers, and other compilations ; | 

(b) Periodicals, including newspapers; | 

_(c) Lectures, sermons, Sens Drea for oral delivery; 

(d) Dramatic or dramatico-musical compositions; 

(e) Musical compositions; 

(f) Maps; 

«) Works of art; models or designs for works of art; 

(h) Reproductions of a work of art; 

(i) Drawings or plastic works of a scientific or technical character; 

(j) Photographs; 
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(k) Prints and pictorial illustrations: 

Provided, nevertheless, That the above specifications shall not be 
held to limit the subject-matter of copyright as defined in section 
four of this Aet, nor shall any error in classification invalidate or 
impair the copyright protentane secured under this Act. 

Src. 6. That compilations or abridgements, adaptations, arrange- 
ments, dramuatizations, translations, or other versions of works in 
the public domain, or of copyrighted works when produced with 
the consent of the proprietor of the copyright in such works, or 
works republished with new matter, shall be regarded as new works 
subject to copyright under the provisions of this Act; but the publi- 
cation of any such new works shall not affeet the force or validity 
of any subsisting copyright upon the matter employed or any part 
thereof, or be construed to imply an exelusive reht to such use of 
the original works, or to secure or extend copyright in such original 
works. 

Sec. 7, That no copyright shall subsist in the original text of any 
work which is in the publie domain, or in any work which was pub- 
lished in this country or any foreign country prior to the going into 
effect of this Aet and has not been already copyrighted in the United 
States, or in any publication of the United States Government, or 
any reprint, in State or in part, thereof: Provided, however, That 
the publication or republication by the Government, either separately 
or in a public document, of any material in which copyright is sub- 
sisting shall not be taken to cause any abridgement or annulment 
of the copyright or to authorize any use or appropriation of such 
copyright material without the consent of the copyright proprietor. 

See. &. That the author or proprietor of any work made the 
subject of copyright by this Act, or his executors, administrators, 
or assivns, shall have copyright for such work under the conditions 
and for the terms specified in this Aet: Provided, however, That the 
copyright secured by this Act shall extend to the work of an author 
or proprictor who is a citizen or subject of a foreign state or nation, 
only: : 

(a) When an alien author or proprietor shall be domiciled within 
the United States at the time of the first publication of his work; or 

(b) When the foreign state or nation of which such author or pro- 
prictor is a citizen or subject grants, either by treaty, convention, 
agreement, or law, to citizens of the United States the benefit of 
copyright on substantially the same basis as to its own citizens, or 
copyright protection substantially equal to the protection secured 
to such foreign author under this Act or by treaty; or when such 
foreign state or nation Is a party to an international agreement 


which provides for reciprocity in the granting of copyright, by the 


terms of which agreement the United States may, at its pleasure, 
become a party thereto. | | 

The existence of the reciprocal conditions aforesaid shall be deter- 
mined by the President of the United States, by proclamation made 
from time to time, as the purposes of this Act may require. 

Sec. 9. That any person entitled thereto by this Act may secure 
copyright for his work by publication thereof with the notice of copy- 
right required by this Act; and such notice shall be aflixed to each 
copy thereof published or offered for sale in the United States by 
authority of the copyright proprietor, except in the case of books 
secking ad interim protection under section twenty-one of this Act. 
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Src. 10. That such person may obtain registration of his claim to 
copyright by complying with the provisions of this Act, including 
the deposit of copies, and upon such compliance the register of copy- 
rights shall issue to him the certificate provided for in section fifty- 
five of this Act. | | | | 

Seo. 11. That copyright may also be had of the works of an author 
of which copies are not reproduced for sale, by the deposit, with claim 
of copyright, of one complete copy of such work if it be a lecture or 
similar production or a dramatic or musical composition; of a photo- 
graphic print if the work be a photograph; or of a photograph or 
other identifying reproduction thereof if it be a work of art or a 
plastic work or drawing. But the privilege of registration of copy- 
right secured hereunder shall not exempt the copyright proprietor 
from the deposit of copies under sections twelve and thirteen of this 
Act where the work is later reproduced in copies for sale. 

Sec. 12. That after copyright has been secured by publication 
of the work with the notice of copyright as provided in section nine 
of this Act, there shall be promptly deposited in the copyright office 
or in the mail addressed to the register of copyrights, Washington, 
District of Columbia, two complete copies of the best edition thereof 
then PHBE which copies, if the work be a book or periodical, 
shall have been produced in accordanee with the manufacturing pro- 
visions specified in section fifteen of this Act; or if such work be a 
contribution to a periodical, for which contribution special registra- 
tion is requested, one copy of the issue or issues containing such con- 
tribution; or if the work is not reproduced in copies for sale, there 
shall be d | 
reproduction provided by section eleven of this Act, such copies or 
copy, print, photograph, or other reproduction to bo accompanied 
in each case by a claim of copyright. No action or proceeding shall 
be maintained for Dole asst of copyright in any work until the 
provisions of this Act with respect to the deposit of copies and regis- 
tration of such work shall have been complied with. oes. 

Sec, 13. That should the copies called for by section twelve of 

this Act not be promptly deposited as herein provided, the register 
of copyrights may at any time after the publication of the work, 
upon actual notice, require the proprietor of the copyright to deposit 
them, and after the said demand shall have been mace, in default of 
the deposit of copies of the work within three months from any part 
of the United States, except an outlying territorial possession of the 
United States, or within six months from any outlying territorial 
‘possession of the United States, or from any foreign country, the 
BIE rietor of the copyright shall be liable to a fine of one hundred 
dollars and to pay to the Library of Congress twice the amount of the 
retail price of the’ best edition of the work, and the copyright shall 
become void. | | 7 

Smo. 14, That the postmaster to whom are delivered the articles 

- deposited as provided in sections eleven and twelve of this Act shall, 
if requested, give a receipt therefor and shall mail them to their 
destination without cost to peop yuan claimant. ) 

Sec. 15. That of the printed book or periodical specified in section 

five, subsections (a) and (b) of this Act, except the original text of a 


book of foreign origin in a language or languages other than English, 
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the text of all copies accorded protection under this Act, except as 


below provided, shall be ame from type set within the limits of 


the United States, either by hand or by the aid of any kind of type- 
setting machine, or from plates made within the limits of the United 
States from type set therein, or, if the text be produced by litho- 


graphic process, or photo-engraving process, then by a process wholly 


performed within the limits of the United States, and the printing of 
the text and binding of the said book shall be performed within the 
limits of the United States; which requirements shall extend also 
to the illustrations within a book consisting of printed text and 
illustrations produced by lithographic process, or photo-engraving 
process, and also to separate lithographs or Phete eagerness except 
where in either case the subjects represented are located in a foreign 
country and illustrate a scientific work or reproduce a work of art; 


but they shall not apply to works in raised characters for the use of 
ike 


the blind, or to books of foreign origin in a language or languages 
other than English, or to books published wired es the English 
language seeking ad interim protection under this Act. | 
Sec. 16. That in the case of the book the copies so deposited shall 
.be accompanied by an affidavit, under the official seal of any officer 
authorized to administer oaths within the United States, duly made 
by the person claiming copyright or by his duly authorized egent or 
representative residing in the United States, or by the printer who 
has printed the book, setting forth that the copies deposited have 
been printed from type set within the limits of the United States or 
from plates made within the limits of the United States from type 
set therein; or, if the text be produced by lithographic process, or 
photo-engraving process, that such process was wholly performed 
within the limits of the United States, and that the printing of the 


text and binding of the said book have also been performed within — 


the limits of the United States. Such affidavit shall state also the 
place where and the establishment or establishments in which such 
type was set or plates were made or lithographic process, or photo- 
engraving process or printing and binding were performed and the 
date of the completion of the printing of the book or the date of 
publication. | ‘ 

Seo. 17. That any person who, for the purpose of obtaining 
registration of a claim to copyright, shall knowingly make a false 
affidavit as to his having complied with the above conditions shall 
be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than one thousand dollars, 
and all of his rights and privileges under said copyright shall thereafter 
be forfeited. | ve 

Sec. 18. That the notice of copyright required by section nine of 
this Act shall consist either of the word “Copyright” or the abbre- 
viation “Copr.”, accompanied by the name of the copyright pro- 
prietor, and if the werk be a printed literary, musical, or dramatic 
work, the notice shall include also the year in which the copyright 
was secured by publication. In the ease, however, of copies of 
works specified in subsections (f) to (Kk), inclusive, of section five of 
this Act, the notice may consist ‘of the letter C inclosed within a 
circle, thus: C), accompanied by the initials, monogram, mark, 
or symbol of the copyright proprietor: Provided, That on some 
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; . 
accessible portion of such copies or of the margin, back, permanent 
base, or pedestal, or of the substance on which such copies shall be 


mounted, his name shall appear, But in the ease of works in which 


copyright is subsisting when this Aet shall go into effect, the notice 
of copyright may be either in one of the forms prescribed herein or 


in one of those prescribed by the Act of June eighteenth, cighteen | 


hundred and seventy-four. 

Sec. 19, That the notice of copyright shall be hee: in the case 
of a book or other printed aigarecin i upon its title-page or the page 
immediately following, or if a periodical cither upon the title-page or 
upon the first page of text of each separate number or under the title 
heading, or if a musical work either upon its title-page or the first 
page of music: Provided, That one notice of copyright in each volume 
or an each number of a newspaper or periodical published shall 
suffice. 

Sro. 20. That where the copyright proprietor has sought to comply 
with the provisions of this Act with respect to notice, the omission by 
accident or mistake of the prescribed notice from a particular copy 
or copies shall not invalidate the sopynignt or prevent recovery for 
infringement against any person who, after actual notice of the 
copyright, begins an undertaking to infringe it, but shall prevent the 
recovery of damages against an tmnocent infringer who has been 
misled by the omission of the notice; and in a suit for infringement 
no permanent injunction shall be had unless the copyright proprietor 
shall reimburse to the innocent infringer his reasonable outlay 
innocently incurred if the court, in its discretion, shall so direct. 

Sec. 21. That in the ease of a book published abroad in the Eng- 
lish language before publication in this country, the deposit in the 
copyright office, not later than thirty days after its publication 
abroad, of one complete copy of the foreign edition, with a request 
for the reservation of the copyright and a statement of the name 
and nationality of the author and of the copyright proprietor and 
of the date of publication of the said book, shall secure to the author 
or proprietor an ad interim copyright, which shall have all the force 
a effect given to copyright by this Act, and shall endure until the 
expiration of thirty days after such deposit in the copyright office. 

Seo, 22. That whenever within the period of such ad interim pro- 
tection an authorized edition of such book shall be published within 
the United States, in accordance with the manufacturing provi- 
sions specified in section fifteen of this Act, and whenever the pro- 
visions of this Act as to deposit of copies, registration, filing of affi- 
davit; and the printing of the cop ‘ght notice shall have been duly 

complied with, the copyright shall be extended to endure in such 
book for the full term elsewhere provided in this Act. 

Sec. 23. That the copyright secured by this Act shall endure for 
twenty-eight years from the date of first publication, whether the 
copyrighted work bears the author's true name or is published anlony- 
mously or under an assumed name: Provided, That in the case of 
any posthumous work or of any periodical, cyclopedie, or other ¢om- 
posite work upon which the copyright was originally secured by the 
proprietor thereof, or of any wore copsmighte by a corporate body 
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., back, permanent the copyright in such work for the further term of twenty-eight ¥. 
uch copies shall be | vears When application for such renewal and extension shall have Wee 
of works in which wen made to the copyright office and duly revistered therein within r 
» effect, the notice one year prior to the expiration of the original term of copyright: 
repribed herein or ~ spr lait bak ea That in the ease of any other eapyiehted wack. 
Miconth, eizhteen | including a contribution by an individual anthor to a periodical or to a 
evelopedie or other composite work when such contribution has been : 
applied, in the case | sepyrately registered, the author of such work, if still living, or the eal 
iepace or the page f 


widow, widower, or children of the author, if the author be not living, 
on the title-page or vr if such author, widow, widower, or children be not living, then 
“or under he tle | the author's executors, or in the absence of a will, his next of kin 
le-page or the first shall be entitled to a renewal and extension of the copyright in such 
ht in each volume work for a further term of twenty-eight years when application for 
val published shall i such renewal and extension shall have been made to the copyright 
office and cluly registered therein within one vear prior to the expi- 
ration of the original term of copyright: And provided further, That 
in default of the registration of ‘such application for renewal and 
| extension, the copyright in any work shall determine at the expira- 
tion of twenty-eight years from first, publication. 
Sec. 24. That the copyright subsisting in any work at the time | 
when this Aet goes into effect may, at the expiration of the term = 
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provided for under existing law, be renewed and extended by the 
ut for infringement vat nuthor of such work if still vine: or the widow, widower, or children 
opyright proprietor 4 of the author, if the author be not living, or if such author, widow, | 
reasonable outlay ! widower, or children be not living, then by the author's executors, or € 
shall so direct. a in the absence of a will, his next of kin, for a further period such that i 
abroad in the Eng- " the entire term shall be equal to that secured by this Act, including 
the deposit in the i the renewal period: Provided, however, That if the work be a com- 
ter its publication a posite work upon which copyright was sis Yas secured by the pro- - 
on. with a request ) . prietor thereof, then such proprictor shall be entitled to the privilege | 
mes of the name of renewal and extension granted under this section: Provided, That | 
tht proprietor and application for such renewal and extension shall be made to the : 
‘cure to the author ;: copyright office and duly registered therem within one year prior to | 
_ have all the force tad the expiration of the existing term. { 
J] endure until the 4 Sec. 25. That if any person shall infringe the copyright in an 
copyright office. cr work protected under the copyright laws of the United States pov 4 
ch ad interim pro- ; person shall be liable: ros 
e published within | (2) To an injunction restraining such infringement ; 
wifacturing provi- _(b) To pay to the copyright proprietor such damages as the copy- 
whenever the pro- ~ i right proprietor may have suffered due to the infringement. as well to OT 
ition, filing of atli- res as all the profits which the infringer shall have made from such a | 
ull have been duly 4 infringement, and in proving profits the plaintiff shall be required to 
‘o endure in su 4 ho prove sales only and the defendant shall be required to prove every 
et. Tt elenment of cost which he claims, or in liew of actual damages and — 
t sll endure for hee profits such damages as to the court shall appear to be just, and in 
tion, whether the 9 |g assessing such damages the court may, in its discretion, allow the 
: published anony- Ryd amounts as hereinafter stated, but in the case of a newspaper repro- 
at in the case of Jy ae duction of a copyrighted photograph such damages sh. not excee d rs | 
ic, or other com=— (6 "ih. the sum of two hundred dollars nor be less than the sum of fifty | 
ly secured by the eee) dollars, and such damages shall in no other case exceed the sum of fi 
a corporate body ark five thousand dollars nor be less than the sum of two hundred and ry 
vidual author) or > 


fif ty dollars, and shall not be regarded as a penalty: | , aan 

First. In the case of a painting, statue, or sculpture, ten dollars 
for every infringing copy made or sold by or found in the possession 
of the infringer or his agents or eniployees; 
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» Second. In the case of any work enumerated in section five of this 
Act, except a painting, statue, or sculpture, one dollar for every — 
infrmging copy made or sold by or found in the possession of the 
infringer or his agents or employees; | 

Third. In the case of a lecture, sermon, or address, fifty dollars for 
every infringing delivery; | 

Fourth. Th the case of a dramatic or dramatico-musical or a choral 
or orchestral composition, one hundred dollars for the first and fifty 
dollars for every subsequent infringing performance; in the case of 
other musical compositions, ten dollars for every infringing perform- 
ance; 

(c) To deliver up on oath, to be impounded during the pendency 
_of the action, upon such terms and conditions as the court may pre-— 
scribe, all articles alleged to infringe a copyright; | 

(d) To deliver up on oath for destruction all the infringing copies 
or devices, as well as all plates, molds, matrices, or other means for 
making such infringing copies as the court may order; 

(ce) Whenever the owner of a musical copyright has used or per- 
mitted the use of the copyrighted work upon the parts of musical 
instruments serving to reproduce mechanically the musical work, 
then in. case of infringement of such copyright by the unauthorized 
manufacture, use, or sale of interchangeable parts, such as disks, rolis, 
bands, or cylinders for use in mechanical music-producing machines 
adapted to reproduce the copyrighted music, no criminal action shall 
be brought, but in a civil action an injunction may be granted upon 
such terms as the court may impose, and the plaintiff shall be enti- 
tled to recover in licu of profits and damages a royalty as provided 
in section one, subsection (e), of this Act: Provided also, That when- 
ever any person, in the absence of a license agreement, intends to uso 
a copyrighted musical composition upon the parts of instruments 
serving to reproduce mechanically the musical work, relying upon 
the compulsory license provision of this Act, he shall serve notice of 
such intention, by registered mail, upon the copyright proprietor at 
his last address disclosed by the records of the copyright office send- 
ing to the copyright office a duplicate of such notice; and in case of 
his failure so to do the court may, in its discretion, in addition to sums 
hereinabove mentioned, award the complainant a further sum, not 
to exceed three times the amount provided by section one, subsection — 
(e), by way of damages, and not as a penalty, and also a temporary 
injunction until the full award is paid. - 

Rules and regulations for practice and procedure under this section 
shall be prescribed by the Supreme Court of the United States. 
Seo. 26. That any court given jurisdiction under section thirty- 
four of this Act may proceed in any action, suit, or proceeding insti- 
tuted for violation of, ny provision hereof to enter a, judgment or 
decree enforcing the remedies herein provided. Dee Tee 

Sro. 27. That the proceedings for an injunction, damages, and 
profits, and those for the seizure of infringing copies, plates, molds, 
matrices, and so forth, aforementioned, may be united in one action. 
- Sec. 28. That any person who willfully and for profit shall infringe 
any copyright ee by this Act, or who shall knowingly and wiil- 
fully aid or abet such infringement, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be punished by impris- 
onment for not exceeding one year or by a fine of not less than one 
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hundred dollars nor more than one thousand dollars, or both, in the 
diseretion of the court: Provided, however, That nothing in this Act 
shall be so construed as to prevent the performance of religious or 
secular works, such as oratorios, cantatas, masses, or octavo choruses 
by publie schools, church choirs, or vocal societies, rented, borrowed, 
or obtained from some public library, public school, church choir, 
school choir, or vocal society, provided the performance is given for 
charitable or educational purposes and not for profit. 

Seo. 29. That any person who, with fraudulent intent, shall insert 
or impress any notice of copyright required by this Act, or words of 
the same purport, in or upon any uncopyrighted article, or with 
fraudulent intent shall remove or alter die copyright notice upon 
any article duly copyrighted shall be guilty of a misdemeanor, pun- 
ishable by a fine of not less than one hundred dollars and not more 
than one thousand dollars. Any person who shall knowingly issue or 
sell any article bearing a notice of United States copyright which has 
not been copyrighted in this country, or who shall knowinely import 
any articlé bearing such notice or words of the same purport, hick 
has not been copyrighted in this country, shall be liable to a fine of 
one hundred dollans | 

Seo. 380. That the importation into the United States of any article 
bearing a false notice of copyright when there is no existing copy- 
right thereon in the United States, or of any piratical copies of any 
work copyrighted in the United States, is prohibited. 

Seo. 31. That during the existence of the American copyright in 
any book the importation into the United States of any piratical 
copies thereof or of any copies thereof (although authorized by the 
author or proprietor) which have not been produced in accordance 
with the manufacturing provisions specified in section fifteen of this 
Act, or any pe of the same not made from type set within the 
limits of the United States, or any copies thereof produced by litho- 
graphic or photo-engraving process not performed w:thin the limits 
of the United States, in accordance with the provisions of section 
fifteen of this Act, shall be, and is hereby, prohibited: Provided, 
however, That, except as regards piratical copies, such prohibition 
shall not apply: 

(a) To works in raised characters for the use of the blind; 

(b) To a foreign newspaper or magazine, although containing mat- 
ter copyrighted in the United States printed or reprinted by author- 
ity of the copyright proprietor, unless such newspaper or magazine 
contains also copyright matter printed or yepunted. without such 
authorization; | 
— (c) To the authorized edition of a book in a foreign language or 
languages of which only a translation into English has been copy- 
righted in this country. ix. | 

(d) To any book published abroad with the authorization of the 
author or copyright proprietor when imported under the circumstances 
stated in one of the four subdivisions following, that is to say: 

First. When imported, not more than one copy at one time, for 
individual use and not for sale; but such privilege of importation shall 
not extend to a foreign reprint of a book by an American author 
copyrighted in the United States; | 

econd. When imported by the authority or for the use of the 
United States; 
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Third. When imported, for use and not for sale, not more than 



















forbidden by th. 
one copy of any such book in any one invoice, in good faith, by or for a injunction may} 
any society or institution meorporated for educational, literary, by one eve: 
philosophical, scientific, or religious purposes, or for the encourage- : proceedings im 
ment of the ine arts, or for any college, academy, school, or seminary posses 1s 
of learning, or for any State, school, college, university, or free _ See, 37." The 
. public library in the United States; | : | snap aw 
Fourth. When such books form parts of libraries or collections ! to enforce said | 
purchased en bloc for the use of societies, institutions, or libraries oe une ORs 
designated in the foregoing paragraph, or form parts of the libraries an offtee. 4) i 
ae personal baggage belonging to persons or families arriving from SEC. 38. Tha: 
foreign countries and are not intended for sale: Provided, That copies Beran Sere 
imported as above may not lawfully be used in any way to violate ie oF ene Ua 
the rights of the proprietor of the American copyright or annul or in the manner 
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limit the copyright protection secured by this Act, and such unlawful 
use shall be apanad an infringement of copyright. | 1 

Sue. 32. That any and all articles prohibited importation by this 
Act which are brought into the United States from any foreign 
country (except in the mails) shall be seized and forfeited by like 
proceedings as those provided by law for the seizure and econdemna- 
tion of property imported into the United States in violation of the 
customs revenue fara. Such articles when forfeited shall be 
destroyed in such manner as the Secretary of the Treasury or the 
court, as the case may he, shall direct: Provided, however, That all 
copies of authorized editions of copyright hooks imported in the 
mails or otherwise in violation of the provisions of this Act may be 
exported and returned to the country of export whenever it is shown 
to the satisfaction of the Secretary of the Treasury, in a written 
eppeaten, that such importation does not involve willful neghgence 
or fraud. 

Sec. 33. That the Secretary of the Treasury and the Postmaster- 
General are hereby empowered and required to make and enforce 
such joint rules and regulations as shall prevent the importation into 
the United States in the mails of articles prohibited importation by 
this Act, and may require notice to be given to the Treasury Depart- 
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ment or Post-Office Department, as the case may be, by copyright — _ country shall be ac 
proprietors or injured parties, of the actual or contemplated importa- | or secretary of le; 
tion of articles prohibited importation by this Act, and which infringe “i, administer, oaths 
the rights of such copyright proprietors or injured parties. | \ acknowledgement 

Seo. 34. That all actions, suits, or proceedings arising under the — ah ik ollicer or secretary 
copyright laws of the United States shall be originally coguizable by oe execution of the 1 
the circuit courts of the United States, the district court of any Ter- | i) Sec. 44. That ¢ 
ritory, the supreme court of the District of Columbia, the district _ rey the copyright offic 
courts of Alaska, Hawaii, and Porto Rico, and the courts of first + ete in the United Stat 
instance of the Philippine Islands. Balt without the Hmits 


Seo. 35. That civil actions, suits, or proceedings arising under this 4 AS i 
Act may be instituted in the district of which the defendant or his Bie able consideration 
agent is an inhabitant, or in which he may be found. : ae Bi recorded.) 

Sec. 36. That any such court or judge thereof shall bave power, 6 eed SEO. 45. That t 
upon bill in equity filed by any party aggrieved, to grant injunctiqns | »'. . | prescribed foe, reéc 


be void as against 


to prevent and restrain the violation of any right secured by said laws, Rit, with a certificate ¢ 
according to the course and principles of courts of equity, on such Be. i and upon the pay 
terms as said court or judge may deem reasonable. Any injunction ine nish to any person 
that may be granted restraining and enjoining the doing of anything vse the-said'seal; 
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forbidden by this Act may be served on the parties arainst whom such 
injunction may be granted anywhere in the United States, and shall 
be operative throughout the United States and be enforceable by 
proceedings in contempt or otherwise by any other court or judge 
possessing jurisdiction of the defendants. 

Seo.37. That the clerk of the court, or judge vranting the injune- 
tion, shall, when required so to do by the court hearing the application 
to enforce said injunction, transmit without delav to said court a 
certified copy of all the papers in said cause that are on file in his 
oflice.. i 

Sec. 38. That the orders, judgnients, or decrees of any court men- 
tioned in section thirty-four of this Act arising under the copyright 
laws of the United States may be reviewed on appeal or writ of error 
in the manner and to the extent now provided by law for the review 
of cases determined in said courts, respectively. | 

See. 89. That no criminal proceeding shall be maintaimed under 
the provisions of this Act unless the same is commenced within three 
years after the cause of action arose. 

~ See. 40, That in all actions, suits, or proceedings under this Act, 
except when brought by or against the United States or any officer 
thereof, full eosts shall be allowed, and the court may award to the 
prevailing party a reasonable attorncy’s fee as part of the costs. 

Sec. 41. That the eepynesl is distinet from the property in the 
material object copyrighted, and the sale or conveyance, by gilt or 
otherwise, of the material object shall not of itself constitute a trans- 
fer of the copyright, nor shall the assignment of the copyright con- 
stitute a transfer of the title to the material object: but nothing in 
this Act shall be deemed to forbid, prevent, or restrict the trans!or 
of any copy of u copyrighted work the possession of which has been 
Juwfully obtained, | 

dec. 42. That copyright secured under this or previous Acts of the 
United States may be assigned, granted, or mortgaged by an instru- 
ment in writing signed by the proprietor of the copyright, or may be 
bequeathed by will. 

Sec. 43. That every assignment of copyright executed in a foreign 
country shall be acknowledged by the assignor before a consular ollicer 
or secretary of legation of the United States authorized by law to 
administer oaths or perform notarial acts. The certificate of such 
acknowledgenient under the hand «und official seal of such consular 
ollicer or secretary of leeation shall be prima facie evidence of the 
exceution of the instrument. 7 | 

Sec. 44. That every assignment of copyright shall be recorded in 
the copyricht office within three calendar months after its execution 
in the United States or within six calendar months after its execution 
without the limits of the United States, in default of which it shall 
be void as against any subsequent purchaser or mortgagee for a valu- 
able consideration, without notice, whose assignment has been duly 
recorded, | | 

Sec. 45. That the register of copyrights shall, upon payment of the 
prescribed fee, record such assignment, and shall return it to the sender 
with a certificate of record attached under seal of the copyright office, 
and upon the payment of the fee preseribed by this Act he shall fur- 
nish to any person requesting the same a certilied copy thereof under 
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Sxo. 46. That when an ‘assignment of the copyright in a specified 
book or other work has been recorded the assignee may substitute his 
name for that of the assignor in the statutory notice of copyright pre- 
scribed by this Act. | | 

Sec, 47: That all records and other things relating to copyrights 
required by law to be preserved shall be kept and preserved in the 
copyright office, Library of Congress, District of Columbia, and shall 
direction and supervision of the Librarian of Congress, perform all the 

_ duties relatme to the registration of copyrights, 
Sec. 48. That there shall be appointed by the Librarian of Congress 
-aregister of copyrights, at a salary of four thousand dollars per annum 
and one assistant register of copyrights, at a salary of three thousanc 
dollars per annum, who shall have authority during the absence of the 
register of copyrights to attach the copyright oflice seal to all papers 
issued from the said oflice and to sign such certificates and other papers 
as may be necessary. There shall also be appointed by the Librarian 
such subordinate assistants to the register as may from time to time 
be authorized by law. 

_ Sze. 49. That the register of copyrights shall make daily deposits in’ 
some bank in the District of Columbia, designated for this purpose by 
the Secretary of the Treasury as a national depository, of all moneys 
received to be applied as copyright fees, and shall make weekly depos- 
its with the Secretary of the Treasury, in such manner as the latter 
shall direct, of all copyright fees actually applied under the provisions 
of this Act, and annual deposits of sums received which it has not been 
possible to apply as copyright fees or to return to the remitters, and 
shall also make monthly reports to the Secretary of the Treasury and 
to the Librarian of Congress of the applied copyright fees for each 
calendar month, together with a statement of all remittances received, 
trust funds on hand, moneys refunded, and unapplied balances. 

Sec. 50. That the register of copyrights shall give bond to the 
United States in the sum of twenty thousand dollars, in form to be 
approved by the Solicitor of the Treasury and with sureties satis- 
factory to the Secretary of the Treasury, for the faithful discharge 
of his duties. take 

Sec. 51. That the register of copyrights shall make an annual 
report to the Librarian of Congress, to be printed in the annual 
report on the Library of Congress, of all copyright business for the 
previous fiscal year, including the number and kind of works which 
Faves been deposited in the copyright office during the fiscal year, 
under the provisions of this Act. 


be under the control of the register of copyri¢hts, who shall, under the. 


_ Sxe. 52. That the seal provided under the Act of July eighth, 


eighteen hundred and seventy, and at present used in the copyright 
office, shall continue to be the seal thereof, and by it all papers issued 


from the copyright ollice requiring authentication shall be authen- 
ticated. , 


Src. 58. That, subject to the Ap roval of the Librarian of Congress, 
the register of copyrights shall be authorized to make rules and 
regulations for the registration of claims to copyright as provided 
by this Act. ) 

Src. 54. That the register of copyrights shall provide and keep 
such record books in the copyright office as are required to carry 
out the provisions of this Act, and whenever deposit has been made 
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in the copyright oflice of a copy of any work under the provisions 
of this Act he shall make entry thereof. 
Suc. 55. That in the case of each entry the person recorded as the 
claimant of the copyright shall be entitled to a certificate of regis- 
tration under seal of the copyright oflice, to contain his name and 
address, the title of the work upon which copyright is claimed, the 
date of the deposit of the copies of such work, and such marks as to 
class designation and entry number as shall fully identify the ee 
In the case of » book the certificate shall also state the receipt of the 
allidavit as provided by section’sixteen of this Act, and the date of 
the completion of the printing, or the date of the publication of the 
book, as stated in the said aflidavit. The register of copyrights 
shall prepare a printed form for the said certificate, to be filled out 
in odch ease as above provided for, which certificate, sealed with the 
seal of the copyright office, shall, upon payment of the prescribed 
fee, be given to any person making application for the same, and the 
said certificate shall be admitted in any court as prima facie evi- 
dence of the facts stated therein. In addition to such certificate 
the register of copyrights shall furnish, upon request, without addi- 
tional fce, a receipt for the copies of the work deposited to complete 
the registration. 


Seo. 56. That the register of copyrights shall fully index all copy-— 


right registrations and assignments and shall print at periodic inter- 
vals a catalogue of the titles of articles deposited and registered for 
ee ido together with suitable indexes, and at stated intervals 
shall print complete and indexed catalogues for each class of copy- 
right entries, and may thereupon, if expedient, destroy the original 
manuscript catalogue cards containing the titles included in such 
printed volumes and representing the entries made during such 
intervals. The current catalogues of copyright entries and the 
index volumes herein provided for shall be admitted in any court as 
prima facie evidence of the facts stated there as regards any copy- 
right registration. +o 
Sec. 57, That the said printed current catalogues as they are issued 
shall be promptly distributed by the copyright office to the collectors 
of customs of the United States and to the postmasters of all exchange 
offices of receipt of foreign mails, in accordance with revised lists of 
such collectors of customs and postmasters prepared by the Secretary 
of the Treasury and the Postmaster-General, and they shall also be 
furnished to all parties desiring them at a price to be determined by 
the register of copyrights, not exceeding five dollars per annum for 
the complete catalogue of copyright eniries and not execeding one 
dollar per annum for the catalogues issued during the year for any 
one class of subjects. The consolidated catalogues and indexes shail 
a'so be supplied to all persons ordering them at such prices as may be 
determined to be reasonable, and all subscriptions for the catalogues 
shall be received by the Superintendent of Public Documents, who 
shall forward the said publications; and the moneys thus received 
shall be paid into the Treasury of the United States and accounted 


for under such laws and Treasury regulations as shall be in force at 


the time. af | 
So. 58. That the record books of the copyright office, together with 


the indexes to such record books, and all works deposited and retained 


in the copyright office, shall be open to public inspection; and copies 
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may be taken of the copyright entries actually made in such record 
books, subjeet to such safeguards and regulations as shall be pre- 
scribed by the register of copyrights and approved by the Librarian 
of Congress, : | | 

Sgro. 59. That of ths articles deposited in the copyright office under 
the provisions of the copyright laws of the United States or of this 
Act, the Librarian of Congress shall determins what books and other 
articles shall be transferred to the permanent collections of the Library 
of Congress, including ths law library, and what other books or articles 
shall be placed in the reserv2 collections of the Library of Congress for 
sale or exchange, or be transferred to other governmental libraries in 
the District of Columbia for use therein. 

Sec. 60. That of any articles undisposed of as above provided, 
together with all titles and correspondence relating thereto, the Libra- 
rian of Congress and the regist2r of copyrights jointly shall, at suitab!e 


intervals, determine what of these recerved during any period of years 


it is desirable or useful to preserve in the permanent files of the copy- 
right office, and, after due notice as hereinafter provided, may within 
their discretion cause the remaining articles and other things to be 
destroyed: Provided, That there shall be printed in the Catalogue of 
Copyright Entries from February to November, inclusive, a statement 


of the yearsof receipt of such articlesand a notice to permit any author, 


copyright proprietor, or other lawful claimant to claim and remove 
before the expiration of the month of December of that year anything 
found which relates to any of his productions deposited: or registered 
for copyright within the period of years stated, not reserved or <lis- 
posed of as provided for in this Act: And provided further, That no 
manuscript of an unpublished work shall be destroyed during its term 
of copyright without specific notice to the copyright proprietor of 
record, permitting him to claim and remove it. 

Sec. 61. That the register of copyrights shall receive, and the 
persons to whom the services designated are rendered shall pay, the 
following fees: For the registration of any work subject to copyright, 
deposited under the provisions of this Act, one dollar, which sum 1s to 
include a certificate of registration under seal: Provided, That in the 
case of photographs the fee shall be fifty cents where a certificate is 
not demanded. For every additional certificate of registration made, 
fifty cents. For recording and certifying any instrument of writing 
for the assignment of copyright, or any such license specified in section 
one, subsection (e), or for any copy of such assignment or license, duly 
certified, if not over three hundred words in length, one dollar; if 
more than three hundred and Jess than one thousand words in length, 
two dollars; if more than one thousand words in length, one dollar 
additional for each one thousand words or fraction thereof over three 
hundred words. For recording the notice of user or acquiescence 


specified in section one, subsection (e), twenty-five cents for cach. 


notice if not over fifty words, and an additional twenty-five cents for 
each additional one hundred words. For comparing any copy of an 
assignment with the record of such document m the copyright office 
and certifying the same under seal, one dollar. For recording the 
extension or renewal of copyright provided for in sections twenty- 
three and twenty-four of this Act, fifty cents. For recording the 
transfer of the proprietorship of copyrighted articles, ten cents for 
each title of a book or other article, in addition to the fee prescribed 
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for recording the instrument of assignment. Tor any requested 
search of copyright office records, indexes, or deposits, fifty cents for 
each full hour of time consumed in making such search: Provided, 
That only one registration at one fee shall be required in the case of 
several volumes of the same book deposited at the same time. 

Sec. 62. That in the interpretation and construction of this Act 
“the date of publication” shall in the ease of a work of which copies 
are reproduced for sale or distribution be held to be the earliest date 
when copies of the first authorized edition were placed on sale, sold, 
or publicly distributed by the proprietor of the copyright or under 
his authority, and the word “author” shall include an employer in 
the case of works made for hire, _ 

Sec. 63. That all laws or parts of laws in conflict with the provisions 
of this Act are hereby repealed, but nothing in this Act shall affect 
causes of action for infringement of copyright_heretofore_& 
now pending in courts of the United States, or which may 
he instituted; but such causes shall be prosecuted to a conclusion in 
the manner heretofore provided by law. 

Sec. 64, That this Act shall go into effect on the first day of July, 
nineteen hundred and nine. = | 

Approved, March 4, 1909. 
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CounsELior In Patent Causes. CABLE ADDRESS, SECO PHILA. 


TRADE MARKS AND Copvricats. HORACE PE TTIT, 
| TELEPHONES: LAW OFFICES: 


BELL.—FILBERT, 48-26, 
KEYSTONE.—RACE, 6-81, 604 STEPHEN GIRARD BUILDING 


HARRY COBR KENNEDY. 12TH ABOVE CHESTNUT STREET 
ALSTON B. MOULTON. 


New Yore City, 


Stimson & WILLIAMS, et 
s§ Lipzrtv STREET, PHILA Peer ecb ols} 


Re Victor Talking Machine Co. vs.. Winant ” 
VeP. Bradley-- | 
Sur Motion for Preliminary Injunction... 


Hon. Thomas I. Chatfield, EE Nea 
c/o Clerk U. S. Circuit Court, 
Post Office Bldg., 


Brookiyn, N. Y. 
Dear Sirs 


I have just received a copy of Mr. Mcrse's Memor= 
andum relative to tte New Copyright Act which goes into ef- 
fect July 1, 1909, and relative to certain bottle cases, on 
behalf of the defendant, dated March 15, 1909; also a copy 
of Mr. Massle's Replying Memorandum, of the 17th inst., on 
behalf of the Fonotipia Company and the Columbia Phonograph 
Company. 


I have already sent your Honor a copy of the New. — 
Copyright Act, with a short letter dated the llth inst. | 


It seems to me that this Act in no imanner affects 
the above suit or the complainant's rights as set forth in 
the bill ami motion papers. It merely gives to the author | 
and composer or owner of copyrighted articles, as far as me= ... 
chanical rep:oducing devices are concerned, the right to pre» 
vent such copyrighted articles or compasitions,on and after 
July 1, 1909, from being used on such mechanical reproducing 
devices, without consent. 


After the Act goes into effect, on July 1, 1909, . 
the complainant in this case would have no greater right to 
enjoin the infringement or unfair competition complained of 
in the present suit than it has now, as I understand the Act, 
so far as the music employed upcn the records is uncopyright- 
ed. 








COUNSELLOR IN PATENT CAUSES, CABLE ADDRESS, SECO PHILA. | . 


HORACE PETTIT, 
TELEPHONES: LAW OF FICES: 


BELL.—FILBERT, 48-26. 


KEYSTONE.—RACE, 681. 604 STEPHEN GIRARD BUILDING 


HARRY CORB KENNEDY, 27H AUOVE CHESTNUT STAEET 
ALSTON B. MOULTON. 
New Yoret City, 


Stimson & WILLIAMS, hf - c 
sg Lasenty STREET, — Punavstenta,. 22 oH 18, 19096 


TRADE MARKS AND COPYRIGHTS. 


bt teen ewes oe 


Hon. Thomas I. Chatvield, -2- 


Lah te 
In other words, a great many of the old standard ~~ ~*~ 
operas, such as sung by distinguished opera singers, have | 
no copyright protection, and as to such records, of vhich 
there are a great many, the defendant, after the new Ccopy~ 
right Act goes into efrect, can do exactly what it is doing 
nowe The only musical compositions vhich can be protected 
to the owner of the copyright after the new Act goes into 
effect are those which shall be copyrighted on or after 
July 1, 1909. Your Honor can therefore see that the defend= 
ant can, after July 1, 1909, dub and copy the sane records 
that it is dubbing and copying now, and an unlimited number 
ef others, with impunity, unless it can be enjoined on the 
ground of unfair competition, as prayed for in the Bill of 
Complaint, and ag set forth in the motion papers. The new 
Copyright Act, therefore, does not touch the present gues- 
tion. The defendant, it is submitted, is merely invoking 
this act in an attempt to cloud the question, without any . 
substantial reason or foundation whatsoever. 


The defendant, by unfair means, is destroying and. \) 
injuring the complainant's -business, through the medium of See 
ulilair CGiapetition. A: shown by the authorities, among : sgn 
others the Stock Ticker Cases, the complainant has established  ...@ 
2 valuable property right, noi perhaps a physical embodiment a 
of property, such as real estate, and equity extends, and 
should extend appropriate protection +o such intengible prop- 
erty rights, acyguired by years of trade and industry, and at 
gn enormous expense, thus being able to accumulate and provide 
something nut only for the benefit of the complainant, but for 
the sreat hbenerit, amusement and education cf tice public; _ 
which preperty right will be and must necessarily impair, if 
notdestroyed eo instante when a court of competent jurisdiction 
decices thatthere is no such right ih the complainant, ad 
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TRADE MARKS jus Gasnaiwans. Pa} ORACE | ae ETTI Ty 
Pec parnnieé.: LAW OFFICES: 


BELL.—FILBERT, 48-26. 


KEYSTONE.—RACE, 6-81. 604 STEPHEN GIRARD BUILDING 


12TH AGOVE CHESTNUT BYREET 
HARRY COBB KENNEDY. 
ALSTON B. MOULTON. 
New Yore City, 
Stimson & WILLIAMS, Mar ch eae iz 1909 LG 


s5 LipERTY STREET. PHILADELPHIA,...... 


Hon. Thomas I. Chatfield, 


+ ey: 3 
the defer ant and any piratical concern may, For % ed Cenb sy. ee ny 
appropriate what has cost the complainant ts provide and 
accumulate many hundreds of thousands of dollars. 


Tt is respectfully submitted that Mr. Massie's 
brief very thoroughly covers the subject, and taat no further. 
argument siould be necessarye 


Mr. Morse's cornments on the bettle cases, we submit, 
in no manner affect their efficacy for the purposésfor which 
they were cited, as fully set forth in my previous brief. 


With kind regards, I remain, 


Yeurs very respectfully, rae | 


S72. (EY, 





ity Gear iir. |usede- 


| A book upon tho eubjeet of Unfair Con- | 
petition in trade has just cone from the press and I an. 
sending to duige Chatfield the onclosad oonorandung of gix+ 
tations to ite pager, and references to cut cepo, with a” 
letter of which & -copy-és sncloced. 


Yours vory sincerely, 


GC. A. be Rassie, “isq., ( byt) btw Yghae 


#164 Giagsun Streat, 
lew Yorn City, 
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TRADE MARKS AND Copvrtcnts. ; 
PD) “yearns: Feil LAW OFFICES: | | 
Nesseeteraey Shapanl ake. if 4 
KBYSTONE.—RACE, 6-51 604 STEPHEN GIRARD BUILDING | ‘ 
12TH AUOVE CHEGTNUT STAEET 
. HARRY COBB ‘KENNEDY, 
| ALSTON B, MOULTON. 
New Yor« City, 
Stimson & WIt.taMs, 
55 LingrtyY STREET. 


_March 25,5 A909... 


PHILADELPHIA... 


Ke Victor Talking: iimchine Co., et al. 
Winant V. P. Bradley- 
U.S.Circuit Court, Eastern District 
of New York, In Equity. _ 
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c/o Clerk, JU. S. Circuit Court, 
Yr, V- Building, 
Brooklyn, N. Y. 


Dear Judre Chatfield:= 


While I have not before advised vou formally that. 2 
aecept the proposition of Waldo G. Morse, attorney for the. 


defendant to go to final hearing on the bill, angwer and artis 


duvits in the avove case, I believe that ir. wassie has “eae 
advised you in his case, and assumed thut you understood that 
such was the case in my "suit. x am forwardin= to the Clerk’s 
office a replication. 


Yours very respectfully, 
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No. 81 —Oéronns saan 1908. 


all 


Leeds & Catlin’ Company, Petiiondey On ‘wiit, of titioraid~to the: 
' United States Circuit Court. 


Victor Talking Machine Company Ba} of Appeals for the | acon 
Moue? States Gramophone Company,” » Circuit, © 2. pal bay We, 


i >| fpr’ 19, 1909, 


| i ‘4 
Ast , { 


Mr. Justis McKenna delivered the opinion of the Court: 


This Writ was issued to bring up for. review the judgment of the Cireuit. 
Court, affirmed iby: the Circuit, Court. of Appeals, adjudging petitioner 
guilty of conten of court for violating ‘the injunction which hag just. 
beep considered i No. 80, and to pay a fine of $1,000, one-half to the 
United. States and one-half to complainants i in the snit, respondents here. 

The injunction, as we said inthe opinion in No. 80, enjoined petitioner, 
the Leeds & Catlin | Company, from manufacturing, using or selling the 
method: expressed in claim 5 of letters patent No, 534,543 to Emil Ber- 
liner, dated February: 19, 1895, or the apparatus covered by claim 35. 

_ On the 15th of November, 1906, respondent, Victor Talking’ Machine | 
- Company, filed a petition in the Circuit Court, charging petitioner with, 
a violation of such injunction, A rule was issued against the Leeds & 
Catlin Company to show cause why-an. attachment should not issue against ~ 
it for contempt of court for violating the injunction, which came on to be ~ 
heard upon supporting and opposing affidavits and the answer of the ficeds 
& Catlin Company. 

A judgment was entered adjudging the Leeds & Catlin Colspagy gitilty 
of contempt, which was affirmed by the Cireuit Court of Appeals. ~ Fed. 
Rep. 3; Fed. Rep. . : 

The answer of petitioner referred to the record in No. 80, and in this 
court it is stipulated that that record shal] be used as part of the record in 
the pending eases, and certain of the defenses there made are repeated here. 

For instance, : it is contended, and the reeord in No. 80 is adduced to 
support the contention, that (1) the patent in suit having expired | before _ 
the snit was begun, the Cirenit Court was without jurisdiction | to entertain 
_ the snit; (2) claime in suit being for the fimetions of a mach 
| And it s further contended that “hence the judgment finding defendant 

fe [petitioner] i in eon" (a) was weld: cesvongal i ans jurisdiction of |, 
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the court; and (6) should be set aside, beeause the claims being void the 
injunction was improperly granted.” These contentions are disposed of 
by the opinion in No. 80, and we may confine our discussions to the other 
defenses made in the contempt proceedings. | 

The facts are practically undisputed, and a detail of them is unneces- 
sary. It is enough to say that petitioner is a manufacturer of dise records, 
such as are described in No. 80. That is,a reeord upon which is inscribed 
a lateral undulating groove of even depth, which, when the dise is 
revolved, ‘compels the reproducing stylus to be vibrated and propelled 
across its face. 

It will be observed how important the record is to the invention em- 
bodied in the claims. It is the undulations in the side walls of the spiral 
groove which vibrate the stylus back and forth, transmitting the recorded 
sound waves to the diaphragm, at the same time propelling the stylus as 
it engages with the record. If a comparison may be made between the 
importance of the elements, as high a degree (if not a higher degree) must 
be awarded to the dise with its lateral undulations as to the stylus. It 
is the dise that serves to distinguish the invention—to mark the advance 
upon the prior art. “As to the reproducing stylus,” as is said by respond- 
ent, “it is only necessary that it should be shaped for engagement with 
the record and so positioned and supported as to be free to be vibrated 
and propelled by the record.” 

The lower courts found that most of the sales (we quote from the opinion 
of the Cireuit Court of Appeals) of the records by petitioner “ were 
knowingly made to enable the owners of the Victor ‘Talking Machines to 
reproduce such musical pieces as they wished by the combination of the 
Leeds & Catlin record with said machines; and that the Leeds & Catlin 
Company made no effort to restrict the use to which their records might 
be put until after motion to punish for contempt had been made; that the 
only effort at such restriction ever made was to unswer upon the face of 
the record and notice to the effect that such record was intended and sold 
for use with the ‘feed-device machine ;’ that the records sold by plaintiff 
in error [| petitioner] were far more frequently bought to increase the reper- 
toire of the purchaser’s Victor machine than to replace wornout or broken 
records,” The “ feed-device machine ” referred to by the court was a talk- 


ing machine bought by petitioner after, as petitioner avers, the Circuit Court 


of Appeals aflirmed the injunction, and in connection with which it sold, as it 
also avers, and used, its sound records. ‘The court assumed, for the purpose 
of the cause, that the feed-device machine might be regarded as not infring- 
ing any of the rights of the Victor Company under the Berliner patent. 
The court further found that it was established by the evidence that the 
discs were equally suitable for that machine as for the machine of’ the Vie- 
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tor Company, but that it “was not at or before the time of beginning this 
proceeding a practically or commercially known reproducer ar musical or 
spoken sound, whereas the Vietor machine, embodying the claims of the 
Berliner patent here under consideration, was at such times widely known 
and generally used, and that the plaintiff in error [petitioner] knew, and 
sold its records with the knowledge, that if its output was to be used at 
all by the public it would be used with the Victor machine, and in the 
combination protected by the claims of the Berliner patent, before referred 
to.” And the court concluded that upon these facts it was clear that peti- 
tioner had “made and sold a single element of the claims of the Berliner 
patent, with the intent that it should be united to the other elements and 
complete the combination. And this is infringement. JZcatun Peninsula 
Co. v. Eureka Co. 77 Fed. 297; adopted by this court, Courielyou v. Lowe, 
111 Fed. 1005.” 

Petitioner contests the conclusion and opposes it by the principle, 
whieh, it is contended, is established by cases in this court, as well as at 
cireuit, that “the persun who has purchased a patented combination from 
the patentee has the right to replace an unpatented element of the com- 
bination and for such purpose to purchase such element from another than 
the patentee or his licensee.” To bring this principle in clear relief it is 


said that “the majority of the Cirenit Court of Appeals has held that 


such replacement of a single unpatented element of the combination is 
reconstruction and not within the rights of the purchaser of the patented 
combination from the patentee.” And, to complete its argument, petitioner 
adds that where an inventor so arranges the parts of his patented con- 
bination that if cannot satisfactorily, successfully or usefully be continued 
in use, without successive replacements of one of its elements, “the replace- 
ment of such element, if unpatented, by the purchaser of the combination 
from the patentee is in accordance with the intention of the patentee and 
not a reconstyuction of the patented combination, but an act within en 
riehts of the purchaser.’ Tor these principles Jforgan Envelope Co. 
Albany Paper Co. 152 U.S. 425; Wilson vy. Simpson, 9 How. 109; Good: 
year Oo. v. Jackson, 112 Fed, 146, are adduced. 

The question in the case, therefore, is single and direct, and its discussion 
may be brought to a narrow compass, Its solution depends upon the 
application of some rudimentary principles of patent law. 

A combination is 2 composition of elements, some of which may be old 
and others new, or all old or all new. It is, however, the combination that 
is the invention, and is as much a unit in contemplation of law as a single 
or non-composite instrument. Whoever uses it without permission is an 
infringer of it. Whoever contributes to such use is an infringer of it. It 
may be well here to get rid of a misleading consideration. It can make vo 
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4 Leeds & Catlin Co. vs. Vietor Talking Machine Co, 


difference as to the infringement or non-infringement of a combination that 
one of its elements cr all of its elements are unpatented. For instance, in 


the case at har the issue between the parties would be exactly the same, - 


even if the record dise were a patented article which petitioner had a 
license to use or to which respondent had no rights independent of his right 
to its use in the combination. In other words, the fact that the dise sold 
by petitioner is unpatented does not affect the question involved except to 
vive an appearance of a limitation of the rights of an owner of a Victor 
machine other than those which attach to him asa purchaser. ‘The ques- 
tion is, what is the relation of the purchaser to the Victor Company? What 
rights does he derive from it? To use the machine, of course, but it is the 
conetession of the argument of petitioner that he may not reconstruct it. Has 
hea license to repair deterioration, and when does repair become reconstruc- 
tion? It would seem that on principle when deterioration of an element 
has reached the point of unfitness there is a destruction of the combination 
and a renewal of the element is a reconstruction of the combination. And 
it would also seem on prineiple that there could be no license implied from 
difference in the durability of the elements or periodicity in their use. This, 
however, is asserted, and we come to the consideration of the cases upon 
which the assertion is based, and how far it has application under the facts 
of this record. 

Great stress is put. upon Morgan Envelope Co. v. Albany Co., supra. 
That case was a bill in equity for the infringement of three a) — 
one for a “ package of toilet paper,” known as an “ oval roll” or “oval 
king” package; one for a “toi ve paper fixture,” and one te an 
“ apparatus for holding toilet paper.” ‘The first patent was declared in- 
valid for want of novelty. Of the other two it was said that they were 
practically the same and were for a “combination of the paper roll de- 
scribed in the former patent, with a mechanism for the delivery of the 
paper to the user in an economical manner.” It was conceded that the 
mechanism of the patents invelved patentable novelty, but it was con- 
tended that it being constructed for the purpose of delivering paper to 
users in convenient length such a voll was not a proper part of the com- 
bination, and that, conceding it was a part of the combination, there was 
no infringement. ‘The first contention, the court said, raised the question 
whether, when a machine is designed to manufacture, distribute or serve 
ont lo users 2 certain article, the article so dealt with can be said to bea 
part of the combination of which the machine itself is another part. In 
commenting on the question the court expressed the view that if the con- 
tention could be sustained “it would seem to follow that the log which is 
sawn in the mill, the wheat which is ground by rollers, the pin which is 
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produced by the patented machine, the paper which is folded and de- 
livered by the printing press,” might be claimed as an clement of a com- 
bination. The court, however, refrained from expressing an opinion 
upon the point, because it conceived that the facets of the case failed to sus- 
tain the charge of infringement. And this on the ground that the de- 
fendants in the suit had neither made, sold nor used the patented mechanism, 
except as they purchased it from the patentee, and the only aeis proven 
ayainst them were that they suld rolls of paper of their own manufacture 
with fixtares manufactured aud sold by the plaintiff, the fixtures having: 
heen obtained by defendants from the original purchasers of the patented 
combination ; and also of selling oval rolls of paper of their own manu- 
‘facture to persons who had previously purehased fixtures and paper from 
the plaintiff, with the knowledge and information that the paper so sold 
was to be used in connection with plaintiff’s fixtures. The court stated 
the question to be whether, considering the combination of the oval 
roll with the fixture to be a valid combination, the sale of one ele- 
ment of sueh (italie ours) a combination with the intention that it 
should be used with the other clements was an infringement. The 
answer was in the negative. The court, however, stated, that there were 
eases to the effect that the sale of one clement of a combination 
with intention that it should be used with another was an infringement, 
hut deeided that they had no application to one where the element niade 
hy the alleged infringer was “an article of manufacture, perishable in its 
nature, which it is the object of the mechanism to deliver, and must be re- 
newed periodically whenever the device is put to use.” The case, therefore, 
is nota precedent for the decision of that.at bar. Not one of the determining 
factors there stated exist in the exseat bar, If the operative relation of the 
paper roll to the mechanism was as illustrated, (and the court left no doubt 
that it was,) that is, of the log to the saw in the mill, wheat to the rollers 
which grind it, pins which are produced by a patent machine; in other 
words, in no more operative relation than a machine and its product are, 
the invalidity of the combination was hardly questionable, And, besides, it 
was made a determining circumstance that the paper perished by its use, 
aud a periodical renewal was indicated to be a renewal “ whenever the 
device was put to use.” The case has no principle or reasoning applicable 
to the case at bar. The combination in the case at bar is valid, as we 
have unhesitatingly declared, The funetion it performs is the result of 
the joint action of the dise and the stylus. ‘The dise ig not a mere con- 
comitant to the stylus; it co-acts with the stylus to produce the result, 
Indeed, a3 we have seen, it is the distinction of the invention, constituting, 
by its laterally undulating line of even depth and the effect thereot, the 
advance upon the prior art. To confound its active co-operation with the 
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mere passivity of the paper in the mechanism described in the Morgan Enve- 
lope Company is not only to confound essential distinctions made by the 
patent laws, but essential distinctions between entirely different things. 
Besides, the lower courts found that the dises were not perishable. As said 
by the Court of Appeals, by Judge Hough: “ Dise records are fragile, 7. ¢., 
brittle and easily broken ; but they are not perishable, i. ¢., subject to decay 
by their inherent qualities, or consimed by few uses or a single use. 
Neither are they temporary, i. ¢., not intended to endure; on the contrary, 
we find that they are capable of remaining useful for an indefinite period, 
and believe they usually last as long as does the vogue of the sounds they 
record.” 

Can petitioner find justification under the right of repair and replace- 
ment as deseribed in JWilson v. Simpson et al., 9 How. 109, and Chappel v. 
Breslan Billing Co., 22 How. 217% The Court of Appeals, in passing on 
these cases, considered that there was no essential difference between the 
meaning of the words “repair and replacement.” That they both meant 
restoration of wornout parts. ‘This distinetion was recognized in Wilson v- 
Simpson, supra, where it is said that the language of the court in Wilson's 
and Roussan’s ease, 4 Wow. 709, did not permit the assignee of a patent to 


make other machines or reconstruct them in gross upon the frame of 


machines which the assignee had in use, “but it does comprehend and 
permit the resupply of the effective ultimate tool of the invention, which 
is liable to be often worn out or to become inoperative for its intended 
efleet, which the inventor contemplated would have to be frequently re- 
placed anew, during the time that the machine as a whole might last.” 
But there is no pretense in the case at bar of mending broken or wornout 
records, or of repairing or replacing “the operative ultimate tool of the 
invention”? which has deteriorated by use. The sales of’ petitioner, as 
found by the courts below, and asestablished by the evidence, were not to 
furnish new records identical with those originally offered by the Vietor 
Company, but, to use the language of Judge Lacombe in the Circuit Court, 
“more frequently in order to increase the repertory of tunes than as sub- 
stituted for wornout records.” 

The right of substitution or “resupply” of an element depends upon 
the same test. The license granted to a purchaser of a patented com- 
hination is to preserve its fitness for use so far as it may be affected by 
wear or breakage. Beyond this there is no license. 

It is further contended by petitioner that the dise records, being unpat- 
ented articles of commerce which could be used upon the mechanical feed 
device machine or exported to foreign countries, or coneededly for repair 
of machines sold by respondent, petitioner could legally sell the same. A 
detailed comment on this contention or of the cases cited to support it we 
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need not make. The frets of the ease exclude petitioner from the situation 
which is the foundation of the contention. ‘The injunetion did not forbid 
ihe use of the records, except in violation of claims 5 and 35 of respond- 
ent’s patent. The judgment for contempt was based upon the facts which 
we have detailed and they show a sale of the records for use in the Victor 
machine, “an entirely voluntary and intentional ” (to use the language of 
Judge Lacombe) contributory infringement. 

We have seen that the Cireuit Court of Appeals assumed, for the pur- 
poses of this cause, that the feed-device machine was not an infringement 
of the machine of the patent We may assume the same, and we are re- 
lieved from reviewing the very long and complex aflidayits submitted hy 
the petitioner to exjlain the same, petitioner's relation to it or its posi- 
tio in the art of sound reproduction. Petitioner was found guilty of 
selling records which constituted an element in the combination of the 
patent in suit, and for that petitioner was punished. Upon whatever 
questions or contentions may arise from the use of the feed-device machine 
We reserve Opinion. 

We have not reviewed or commented upon the other cases cited respect- 
ively by petitioner and respondents in support of their contentions, deem- 
ing those we have considered and the principles we have announced sutti- 
eient for our decision. | 

Judgment affirmed. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
x For the Eastern District of New York. 
VICTOR TALKING MACHINE COMPANY 
VS. In Equity. ey iin 
WINANT V. P. BRADLEY. Unfair Competition in 
Copying Sound-Records. 
NOTICH OF SETTLEMENT OF DECREE. 
To-WALDO Ge MORSE, ESQ. , 
Soliciter and Of Counsel for Defendant, 
<a | 10 Wall Street, New York City. — 


Please take notice that on Friday, September 17, 


1909, at ten o'clock in the forenoon or as soon thereafter 





as councel can be heard, we shall present and submit to his 
Honor, Judge Chatfield for signature, the annexed form of © 
Interiocutory Decree, a copy of which and of this notice as 
rey ; i, aS 7 ‘ohh 
herewith delivered to you. & Seo ee { 
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Of Counsel for Complainant. 
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‘Gomonweaith of Pennsylvania ) ss: Pe Kae 
Caunty of Philadelphia. ye ay ist Se 
Robert H. Crawford being duly sworn, deposes and .— se dy Une 


says that he resides in Philadelphia, Pen nsylvania, and that. ). ot 
prior to September 14, 1909, he was. of lawful age, and that on ae 
_ the said 14th day of September 1909, he served a copy of, the 
’ annexed Interlocutory Decree and Notice of Settlement thereof 
upon Waldo G. Morse, Esq., Solicitor and of Counsel for Defen=) | 7} 
dant, in the above entitled suit, by depositing a copy of ui in ; 
said Interlocutory Decree and Notice of Settlement thereof fol 
enclosed within a sealed envelope, and addressed to Waldo Gis (9° 
Morse, Esq., 10 Wall Street, New York, N.Y., in the registered .§ 
mail of the United States at the Post "Office at Philadelphia, ai 
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At a Statea-Térm' of the Cirevit’ Court °°" By 
of the United States for the Eastern .Dis- 
trict of New York, held in the Court Rooms 
therecf in the Post Office Building, Borough 
of Brooklyn, City of New York, this | -.-7~ 
day of Seriemher> 1909. {Ser ie 

PRESENT: _ | 
HON. THOMAS I. CHATFIELD, osyige 0 aa 
U. S- District Judge holding the Court. | 
VICTOR TALKING MACHINE COMPANY 
VSe In Equity. 


WINANT V. P. BRADLEY. Unfair Competition in 
Copying Sound-Recordse 


INTERLOCUTORY DECREE. 


This cause coming on to be heard upon Bill of Gom- 
plaint, Answer, Replication, proofs (in the form of affidavits 
and exhibits made by stipulation the record and testimony for 
final hearing); and Horace Pettit, Esq., for the complainant, 
and Waldo G. Morse, Esq., for the defendant, having been heard 
both orally and by written briefs; and the Court being fully 
advised in the premises, it is this day 





and DECREED as follows: 

le fhe Complainant, Victor Talking Machine Company, 
is a corporation as alleged in the Bill of Complaint, and is 
entitled to maintain this suit; and the defendant Winant V.- 
P. Bradley is subject to the jurisdiction of the Court, 

ee The complainant has built up and is maintaining : v 
in this country a legitimate and valuable business and food= 
will in the manufacture and sale of sound-records containing 
musical selections specially executed for complainant; and said 
business constitutes a valuable property-right entitled to pro- 
tection by a Court of Equity. 


3e The defendant Winant V. Pe Bradley has caused 
copies or duplicates or counterfeits of complainant's said 
specially-executed sound records to be made, the same having 


been designated "Continental Records", and has sold said Con- 







tinental Records to the public as duplicates of the originals; lie’ 
and has thereby unfairly availed Himself of sounlatnent ts te prop- | 
erty, and has to that extent diverted to himself the legitimate 
business which should and otherwise would go to complainant, to 7 
the injury of complainant's said business and good will. 


IT IS FURTHER ADJUDGED, ORDERED and DECREED, that 
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the said defendant Winant V. P. Bradley, his associates, at- 
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torneys, privies, agents, clerks, servants, and workmen, and 


2) egy - 
= = *?. = 
See hy» 


each of them, be perpetually enjoined from either directly or 
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indirectly copying or duplicating or counterfeiting for commer- 


cial purposes any sound-record made, or put out, by the com- 
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plainant, and from either directly or indirectly selling or... 
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offering to sell such copies or duplicates or counterfeits, - 
and from in any manner either directly or indirectly, by mak- 
ing, dealing in or handling said copies, duplicates or counter- 
feits, attempting to divert to themselves, or otherwise unlaw- 
fully injuring, the business and good-will built up and now 
maintained by the complainant as aforesaid. 

i?! IS FURTHER ADJUDGED, ORDERED and DECREED, that 
the said defendant Winant V. P. Bradley, his associates, attor- 
neys, privies, agents, clerks, servants, and workmen, and cach 
of them deliver up to the custody of this Court, for destruc- 
tion, or such other disposition as this Court may hereafter 
order, any and all of the aforesaid unlawful sound-records 
(whether designated as "Continental" or otherwise), and any 
and all matrices and other appliances for making the same, that 
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may be in the possession or under the control of them or any | 
of them, - and likewise ang and all advertising matter, catal- es ha 
ogues, or the like, relating to said counterfeit sound-records. 


IT IS FURTHER ADJUDGED, ORDERED and DECREED that for _. 





the convenience of the parties this cause be referred.to Be 
Lincoln Benedict, one of the Masters of this Court for an mee 

counting between complainant and the said defendant Winant V. 
P. Bradley, with instructions to said Master to report to this 
Court with all convenient speed the extent of defendant's un-~ 

lawful acts aforesaid, the amount of profits received, and like. 
wise the amount of complainant's damages in the premises;, and oe ie 
to this end the Master is empowered and instructed to cause the 


defendant Winant V. P. Bradley to appear personally before him, 





to examine witnesses ore tenus and otherwise, to compel the wT hae 





production of books and papers, and is clothed with the usual 
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to bring in as party or parties defendant the manufacturer or 
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nanufacturers of the said unlawful "Continental Records" when Sp 
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discovered. 

IT IS FURTHER ADJUDGED, ORDERED and DB@REED that de- 
fendant pay to complainant the amount of profits and damages 
reported by the Master; and that complainants have execution 





for the same and for their taxable costs and disbursements 
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Ue. S. Judge. 
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UNITED STATES OF AMERICA : é 
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EASTERN DISTRICT OF NEW YORK : 
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Let 
ih THE PRESIDENT OF THE UNITED STATES . | 4, csi 
oe to WINANT V. P. BRADLEY, pe 
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corporation organized and existing under the laws of the! aso 
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if State of New Jersey, Lately exhibited its bill of complaint | ‘ 
oe in the Circuit Court of the United States, for the HLastern y if 
/ | District of “lew York, in the Second Circuit, against you, - ae 
3 Winant V. P. Bradley, defendant, praying to be relieved ep ae 
touching the matters therein complained of, amonz other tings.) 
that you be restrained from. further copyine or duplicating» re 
oi or counterfeiting for cormercial purposes any sound record Ce 
AY made or put out by the complainant, or otherwise mnlawfully athe 
ES ? injuring the business and good-will of the ae in ‘a 
ca the premises in said bill mentioned, in any way or manner con= 
af trary to law or equity; We therefore, in consideration there= 
te pos al 
3 of and also of the particular matters in said bill set forthy 


do strictly command and enjoin ‘you, the said Winant Ve Pe ic 
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Bradley, your associates, attorneys, privies, agents, clerks) i 


servants and workmen, and each and everyone aia eek 
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made, or put out, by the complainant, and from either andl 
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or indirectly selling or offering to sell such copies or. ., ll 
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duplicates or counterfeits,- and from in any manner either 9/4) BL 
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directly or indirectly, by making, dealing in or handling pe 


é Zz 
fae ba , 
Ps, Fe S 


said copies, @aunlicates or counterfeits, attempting to di-. 


























we 
vert to yourselves, or otherwise unlawfully injuring the Had A 
business and good-will built up and now maintained by the 
complainant as aforesaid; and we further strictly comand - 
and order you, the said Winant V. P. Bradley; your ES SOS oy)! ssi 
“i ; aaa ris tel SRE : 
Ciates, attorneys, privias, agents, clerks, servants and. - 4% 
workmen, and each and everyone of you, to forthwith deliver 2 hee 
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up to the custody of this Court, for destruction, or such. Bae 
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other disposition as this Court may hereafter order, any and. ie 
all of the aforesaid unlawful sound-records (whether designstea 
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as "Gontinental" or otherwise), and any and all matrices Sat he 
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and other appliances for making the same, that may be in a) Se 
} - Ty 4 at 
the possession or under the control of you, er any of you,-  /\ | 
and likewise any and all advertising matter, catalogues, or ee 
the like, relating to said counterfeit sound-records. io Len ioe 
im cated ek AE 
24 WITNESS, the Honor ‘able Melville W.Pulle eis) 
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on Chief Justice an 
te: a | United States, at the Borough of Brooklyn, Bet: 
abe City of New York, tate 1S aay of October; > ht 
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Wy ‘ ni, Yih is 
= 1909, and. in the One hundred ané. rt a 
me fourth year of the Independence of the said. | 
el ; United States. 
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ae Horace Pettit, Esq, 
oe 2 oo ae Counsel for Complainant. 
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